WATER CODE
TITLE 1. GENERAL PROVI SI ONS
CHAPTER 1. GENERAL PROVI SI ONS
SUBCHAPTER A. PURPOSE AND PQOLI CY

Sec. 1.001. PURPCSE OF CODE. (a) This code is enacted as a
part of the state's continuing statutory revision program begun by
the Texas Legislative Council in 1963 as directed by the legislature
in Chapter 448, Acts of the 58th Legislature, Regul ar Session, 1963
(Article 5429b-1, Vernon's Texas Civil Statutes). The program
contenpl ates a topic-by-topic revision of the state's general and
per manent statute |aw w thout substantive change.

(b) Consistent with the objectives of the statutory revision
program the purpose of this code is to nake the general and
per manent water | aw nore accessi bl e and under st andabl e, by:

(1) rearranging the statutes into a nore |ogical order;

(2) enploying a format and nunbering system designed to
facilitate citation of the law and to accommobdat e future expansi on of
the | aw,

(3) elimnating repeal ed, duplicative, unconstitutional,
expi red, executed, and other ineffective provisions; and

(4) restating the law in nodern American English to the
greatest extent possible.

(c) This restatenment shall not in any way make any changes in
t he substantive |laws of the State of Texas.

(d) Laws of a local or special nature, such as statutes
creating various kinds of conservation and reclamation districts, are
not included in, or affected by, this code. The |egislature believes
that persons interested in these local and special laws may rely on
the session | aws and on conpil ations of these |aws.

Acts 1971, 62nd Leg., p. 110, ch. 58, Sec. 1, eff. Aug. 30, 1971

Sec. 1.002. CONSTRUCTION OF CODE. (a) The Code Construction
Act (Chapter 311, Governnent Code) applies to the construction of
each provision in this code, except as otherw se expressly provided
by this code.

(b) In this code:

(1) areference to atitle, chapter, or section wthout

further identification is a reference to a title, chapter, or section
of this code; and
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(2) areference to a subtitle, subchapter, subsection
subdi vi si on, paragraph, or other nunbered or lettered unit w thout
further identification is a reference to a unit of the next |arger
unit of this code in which the reference appears.

(c) Areference in alawto a statute or part of a statute
revised by this code is considered to be a reference to the part of
this code that revises that statute or part of the statute.

Acts 1971, 62nd Leg., p. 110, ch. 58, Sec. 1, eff. Aug. 30, 1971
Amended by Acts 1985, 69th Leg., ch. 479, Sec. 74, eff. Sept. 1,
1985; Acts 1995, 74th Leg., ch. 715, Sec. 1, eff. Sept. 1, 1995.

Sec. 1.003. PUBLIC PCOLICY. It is the public policy of the
state to provide for the conservation and devel opnent of the state's
nat ural resources, including:

(1) the control, storage, preservation, and distribution of
the state's stormand fl oodwaters and the waters of its rivers and
streans for irrigation, power, and other useful purposes;

(2) the reclamation and irrigation of the state's arid,
sem arid, and other |and needing irrigation;

(3) the reclamation and drai nage of the state's overfl owed
| and and ot her | and needi ng drai nage;

(4) the conservation and devel opment of its forest, water,
and hydroel ectric power;

(5) the navigation of the state's inland and coast al
wat er s;

(6) the maintenance of a proper ecol ogi cal environnent of
t he bays and estuaries of Texas and the health of related Iiving
mari ne resources;

(7) the voluntary stewardship of public and private | ands
to benefit waters of the state; and

(8) the pronotion of rainwater harvesting for potable and
nonpot abl e purposes at public and private facilities in this state,

i ncluding residential, comrercial, and industrial buildings.

Acts 1971, 62nd Leg., p. 110, ch. 58, Sec. 1, eff. Aug. 30, 1971
Amended by Acts 1975, 64th Leg., p. 925, ch. 344, Sec. 1, eff. June
19, 1975.
Amended by:

Acts 2007, 80th Leg., RS., Ch. 1352 (H.B. 4), Sec. 1, eff. June
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15, 2007.

Acts 2007, 80th Leg., RS., Ch. 1430 (S.B. 3), Sec. 2.01, eff.
Septenber 1, 2007.

Acts 2011, 82nd Leg., R S., Ch. 1311 (H. B. 3391), Sec. 7, eff.
Septenber 1, 2011

Sec. 1.004. FINDI NGS AND POLI CY REGARDI NG LAND STEWARDSHI P.
(a) The legislature finds that voluntary | and stewardshi p enhances
the efficiency and effectiveness of this state's watersheds by
hel ping to increase surface water and groundwater supplies, resulting
in a benefit to the natural resources of this state and to the
general public. It is therefore the policy of this state to
encourage voluntary | and stewardship as a significant water
managenent t ool

(b) "Land stewardship,” as used in this code, is the voluntary
practice of managing |and to conserve or enhance suitable | andscapes
and the ecosystem val ues of the |and. Land stewardship includes |and
and habitat nanagenent, wildlife conservation, and watershed
protection. Land stewardship practices include runoff reduction,
prescribed burning, managed grazing, brush managenent, erosion
managemnment, reseeding with native plant species, riparian managenent
and restoration, and spring and creek-bank protection, all of which
benefit the water resources of this state.

Added by Acts 2007, 80th Leg., R S., Ch. 1352 (H.B. 4), Sec. 2, eff.
June 15, 2007.

Added by Acts 2007, 80th Leg., RS., Ch. 1430 (S.B. 3), Sec. 2.02,
ef f. Septenber 1, 2007.

TI TLE 2. WATER ADM NI STRATI ON

SUBTI TLE A. EXECUTI VE AGENCI ES
CHAPTER 5. TEXAS COW SSI ON ON ENVI RONVENTAL QUALI TY

SUBCHAPTER A. GENERAL PROVI SI ONS

Sec. 5.001. DEFINITIONS. In this chapter:
(1) "Board" nmeans the Texas Water Devel opnent Board.
(2) "Comm ssion"” neans the Texas Commr ssion on
Environnental Quality.

(3) "Executive director" nmeans the executive director of
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t he Texas Conm ssion on Environnmental Quality.

(4) "Cdean coal project” nmeans the installation of one or
nore conponents of the coal -based integrated sequestration and
hydrogen research project to be built in partnership with the United
States Departnent of Energy, commonly referred to as the FutureGen
project. The termincludes the construction or nodification of a
facility for electric generation, industrial production, or the
production of steam as a byproduct of coal gasification to the extent
that the facility installs one or nore conponents of the FutureGen
proj ect .

(5) "Coal" has the neaning assigned by Section 134.004,

Nat ural Resources Code.

(6) "Conmponent of the FutureGen project” neans a process,
t echnol ogy, or piece of equipnent that:

(A) is designed to enploy coal gasification technol ogy
to generate electricity, hydrogen, or steamin a manner that neets
t he FutureGen project profile;

(B) is designed to enploy fuel cells to generate
electricity in a manner that nmeets the FutureGen project profile;

(C is designed to enploy a hydrogen-fueled turbine to
generate electricity where the hydrogen is derived fromcoal in a
manner that nmeets the FutureGen project profile;

(D) is designed to denonstrate the efficacy at an
el ectric generation or industrial production facility of a carbon
di oxi de capture technology in a manner that neets the FutureGen
project profile;

(E) is designed to sequester a portion of the carbon
di oxi de captured froman electric generation or industrial production
facility in a manner that neets the FutureGen project profile in
conjunction with appropriate renedi ati on plans and appropriate
techni ques for reservoir characterization, injection control, and
noni t ori ng;

(F) is designed to sequester carbon dioxide as part of
enhanced oil recovery in a nmanner that neets the FutureGen project
profile in conjunction with appropriate techni ques for reservoir
characterization, injection control, and nonitoring;

(G qualifies for federal funds designated for the
Fut ur eGen proj ect;

(H is required to performthe sanpling, analysis, or
research necessary to submt a proposal to the United States
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Departnment of Energy for the FutureGen project; or

(I') isrequired in a final United States Departnent of
Energy request for proposals for the FutureGen project or is
described in a final United States Departnment of Energy request for
proposals as a desirable elenment to be considered in the awardi ng of
t he project.

(7) "FutureCGen project profile” neans a standard or
standards rel evant to a conponent of the FutureGen project, as
provided in a final or amended United States Departnent of Energy
request for proposals or contract.

Amrended by Acts 1985, 69th Leg., ch. 795, Sec. 1.001, eff. Sept. 1,
1985; Acts 1991, 72nd Leg., 1st CS., ch. 3, Sec. 1.001, eff. Aug.
12, 1991.
Amended by:

Acts 2005, 79th Leg., Ch. 1097 (H B. 2201), Sec. 6, eff. June 18,
2005.

Sec. 5.002. SCOPE OF CHAPTER. The powers and duties enunerated
in this chapter are the general powers and duties of the conm ssion
and those incidental to the conduct of its business. The conm ssion
has ot her specific powers and duties as prescribed in other sections
of this code and other |laws of this state.

Amended by Acts 1985, 69th Leg., ch. 795, Sec. 1.001, eff. Sept. 1,
1985.

SUBCHAPTER B. ORGANI ZATI ON OF THE TEXAS NATURAL RESOURCE CONSERVATI ON
COW SSI ON

Sec. 5.011. PURPCSE OF CHAPTER. It is the purpose of this
chapter to provide an organi zational structure for the comm ssion
that will provide nore efficient and effective adm nistration of the
conservation of natural resources and the protection of the
environnment in this state and to define the duties, responsibilities,
authority, and functions of the conmm ssion and the executive
di rector.

Amended by Acts 1985, 69th Leg., ch. 795, Sec. 1.001, eff. Sept. 1
1985; Acts 1991, 72nd Leg., 1st C S., ch. 3, Sec. 1.003, eff. Aug.
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12, 1991.

Sec. 5.012. DECLARATION OF PCLICY. The comm ssion is the
agency of the state given primary responsibility for inplenenting the
constitution and laws of this state relating to the conservation of
natural resources and the protection of the environnent.

Amrended by Acts 1985, 69th Leg., ch. 795, Sec. 1.001, eff. Sept. 1,
1985; Acts 1991, 72nd Leg., 1st CS., ch. 3, Sec. 1.004, eff. Aug.
12, 1991.

Sec. 5.013. CGENERAL JURI SDICTION OF COWM SSION. (a) The
conmi ssi on has general jurisdiction over:

(1) water and water rights including the issuance of water
rights permts, water rights adjudication, cancellation of water
rights, and enforcenment of water rights;

(2) continuing supervision over districts created under
Article Ill, Sections 52(b)(1) and (2), and Article XVI, Section 59,
of the Texas Constitution;

(3) the state's water quality programincludi ng i ssuance of
permts, enforcenent of water quality rules, standards, orders, and
permts, and water quality planning;

(4) the determnation of the feasibility of certain federa
proj ects;

(5) the adoption and enforcenent of rules and perfornmance
of other acts relating to the safe construction, maintenance, and
renoval of dans;

(6) conduct of the state's hazardous spill prevention and
control program

(7) the admnistration of the state's programrelating to
i nacti ve hazardous substance, pollutant, and contam nant di sposal
facilities;

(8) the admnistration of a portion of the state's
injection well program

(9) the admnistration of the state's prograns involving
underground water and water wells and drilled and m ned shafts;

(10) the state's responsibilities relating to regional
wast e di sposal
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(11) the responsibilities assigned to the conmm ssion by
Chapters 361, 363, 382, 401, 505, 506, and 507, Health and Safety
Code; and

(12) any other areas assigned to the conm ssion by this
code and other laws of this state.

(b) The rights, powers, duties, and functions del egated to the
Texas Departnent of Water Resources by this code or by any other |aw
of this state that are not expressly assigned to the board are vested
in the conm ssion.

(c) This section allocates anbng various state agencies
statutory authority del egated by other laws. This section does not
del egate legislative authority.

Amended by Acts 1985, 69th Leg., ch. 795, Sec. 1.001, eff. Sept. 1
1985; Acts 1991, 72nd Leg., ch. 14, Sec. 284(75), eff. Sept. 1,
1991; Acts 1991, 72nd Leg., 1st CS., ch. 3, Sec. 1.005, eff. Aug.
12, 1991; Acts 2001, 77th Leg., ch. 376, Sec. 3.01, eff. Sept. 1
2001; Acts 2001, 77th Leg., ch. 965, Sec. 1.01, eff. Sept. 1, 2001;
Acts 2003, 78th Leg., ch. 1067, Sec. 22, eff. Sept. 1, 2003.
Amended by:

Acts 2007, 80th Leg., R S., Ch. 1323 (S.B. 1436), Sec. 2, eff.
Septenber 1, 2007.

Acts 2013, 83rd Leg., RS., Ch. 170 (H B. 1600), Sec. 2.01, eff.
Septenber 1, 2013.

Acts 2013, 83rd Leg., RS., Ch. 171 (S.B. 567), Sec. 1, eff.
Sept enber 1, 2013.

Acts 2015, 84th Leg., RS., Ch
Septenber 1, 2015.

515 (H. B. 942), Sec. 32, eff.

Sec. 5.014. SUNSET PROVI SI ON. The Texas Conmi ssion on
Environnental Quality is subject to Chapter 325, Governnent Code
(Texas Sunset Act). Unless continued in existence as provided by
that chapter, the conm ssion is abolished and this chapter expires
Sept enber 1, 2023.

Amrended by Acts 1985, 69th Leg., ch. 795, Sec. 1.001, eff. Sept. 1,
1985; Acts 1987, 70th Leg., ch. 167, Sec. 2.20(46), eff. Sept. 1
1987; Acts 1991, 72nd Leg., 1st C S., ch. 3, Sec. 1.006, eff. Aug.
12, 1991; Acts 1991, 72nd Leg., 1st C. S., ch. 17, Sec. 5.19(a), eff.
Nov. 12, 1991; Acts 2001, 77th Leg., ch. 965, Sec. 1.02, eff. Sept.
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1, 2001.
Amended by:

Acts 2009, 81st Leg., 1st CS., Ch. 2 (S.B. 2), Sec. 1.12, eff.
July 10, 2009.

Acts 2011, 82nd Leg., R S., Ch. 1021 (H. B. 2694), Sec. 1.02, eff.
Septenber 1, 2011

Sec. 5.015. CONSTRUCTION OF TITLE. This title shall be
liberally construed to allow the conm ssion and the executive
director to carry out their powers and duties in an efficient and
effective manner.

Amended by Acts 1985, 69th Leg., ch. 795, Sec. 1.001, eff. Sept. 1
1985.

SUBCHAPTER C. TEXAS NATURAL RESOURCE CONSERVATI ON COWM SSI ON
Sec. 5.051. COW SSION. The Texas Natural Resource
Conservation Comm ssion is created as an agency of the state.

Amrended by Acts 1985, 69th Leg., ch. 795, Sec. 1.001, eff. Sept. 1,
1985; Acts 1991, 72nd Leg., 1st CS., ch. 3, Sec. 1.008, eff. Aug.
12, 1991.

Sec. 5.052. MEMBERS OF THE COWM SSI ON; APPO NTMENT. (a) The
conmmi ssion is conposed of three nenbers who are appointed by the
governor with the advice and consent of the senate to represent the
general public.

(b) The governor shall meke the appointnents in such a manner
that each nenber is froma different section of the state.

(c) Appointnments to the conm ssion shall be nade w thout regard
to the race, color, disability, sex, religion, age, or nationa
origin of the appointees.

Amended by Acts 1985, 69th Leg., ch. 795, Sec. 1.001, eff. Sept. 1
1985; Acts 1993, 73rd Leg., ch. 485, Sec. 1, eff. June 9, 1993;
Acts 2001, 77th Leg., ch. 965, Sec. 1.03, eff. Sept. 1, 2001.
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Sec. 5.053. ELIGBILITY FOR MEMBERSH P. (a) A person may not
be a menber of the comnm ssion if the person or the person's spouse:

(1) is registered, certified, licensed, permtted, or
ot herwi se aut hori zed by the comm ssion;

(2) is enployed by or participates in the managenent of a
busi ness entity or other organization regulated by the conm ssion or
recei ving noney fromthe comm ssion

(3) owns or controls, directly or indirectly, nore than a
10 percent interest in a business entity or other organization
regul ated by or receiving funds fromthe comm ssion; or

(4) uses or receives a substantial amount of tangible
goods, services, or noney fromthe conmm ssion other than conpensation
or reinbursenent authorized by | aw for comm ssion nmenbership,
attendance, or expenses.

(b) In addition to the eligibility requirenents in Subsection
(a) of this section, persons who are appointed to serve on the
conmi ssion for terns which expire after August 31, 2001, nust conply
at the time of their appointnment with the eligibility requirenents
est abl i shed under 33 U.S.C. Sections 1251-1387, as anended.

(c) Subsection (a)(2) does not apply to an enpl oyee of a
political subdivision of this state. |If the United States
Envi ronnmental Protection Agency deternmines that there will be a
negative inmpact on the State of Texas' National Pollution D scharge
El i m nati on Systens del egation, this subsection does not apply.

Added by Acts 1995, 74th Leg., ch. 310, Sec. 1, eff. Aug. 28, 1995.
Amended by Acts 2001, 77th Leg., ch. 965, Sec. 1.04, eff. Sept. 1
2001.
Amended by:

Acts 2007, 80th Leg., RS., Ch. 1278 (H. B. 3769), Sec. 1, eff.
June 15, 2007.

Sec. 5.0535. REQUI RED TRAI Nl NG PROGRAM FOR COWM SSI ON MEMBERS.
(a) A person who is appointed to and qualifies for office as a
menber of the conmi ssion may not vote, deliberate, or be counted as a
menber in attendance at a neeting of the comm ssion until the person
conpletes a training programthat conplies with this section

(b) The training program nmust provide the person with
i nformation regarding:
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(1) the legislation that created the conm ssion;
(2) the programnms operated by the comm ssion;
(3) the role and functions of the comm ssion;
(4) the rules of the comm ssion, with an enphasis on the
rules that relate to disciplinary and investigatory authority;
(5) the current budget for the conmm ssion;
(6) the results of recent significant internal and external
audits of the comm ssion;
(7) the requirenents of:
(A) the open neetings |law, Chapter 551, CGovernnent
Code;
(B) the public information |aw, Chapter 552, Governnent
Code;
(C© the admnistrative procedure |aw, Chapter 2001,
Gover nment Code; and
(D) other laws relating to public officials, including
conflict-of-interest laws; and
(8) any applicable ethics policies adopted by the
commi ssion or the Texas Ethics Conmm ssion.
(c) A person appointed to the conmssion is entitled to
rei nbursenent, as provided by the General Appropriations Act, for the
travel expenses incurred in attending the training programregardl ess
of whether the attendance at the program occurs before or after the
person qualifies for office.

Added by Acts 2001, 77th Leg., ch. 965, Sec. 1.05, eff. Sept. 1
2001.

Sec. 5.054. REMOVAL OF COW SSI ON MEMBERS. (a) It is a ground

for renoval fromthe conm ssion that a nenber:

(1) does not have at the time of taking office the
qualifications required by Section 5.053(b);

(2) does not maintain during the service on the conm ssion
the qualifications required by Section 5.053(b);

(3) is ineligible for nmenbership under Section 5.053(a),
5.059, or 5.060;

(4) cannot, because of illness or disability, discharge the
menber's duties for a substantial part of the nmenber's term or

(5) is absent fromnore than one-half of the regularly
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schedul ed conm ssion neetings that the menber is eligible to attend
during each cal endar year w thout an excuse approved by a ngjority
vote of the conmm ssion.

(b) The validity of an action of the conm ssion is not affected
by the fact that it is taken when a ground for renoval of a nenber of
t he conm ssion exi sts.

(c) |If the executive director or a nenber has know edge that a
potential ground for renoval exists, the executive director or nenber
shall notify the presiding officer of the comm ssion of the potenti al
ground. The presiding officer shall then notify the governor and the
attorney general that a potential ground for renpval exists. |If the
potential ground for renoval involves the presiding officer, the
executive director or another nmenber of the comm ssion shall notify
t he menber of the conmi ssion with the nost seniority, who shall then
notify the governor and the attorney general that a potential ground
for renoval exists

Amrended by Acts 1985, 69th Leg., ch. 795, Sec. 1.001, eff. Sept. 1,
1985; Acts 2001, 77th Leg., ch. 965, Sec. 1.06, eff. Sept. 1, 2001.

Sec. 5.055. OFFICERS OF STATE; QOATH. Each nenber of the
commission is an officer of the state as that termis used in the
constitution, and each nmenber shall qualify by taking the official
oath of office.

Amended by Acts 1985, 69th Leg., ch. 795, Sec. 1.001, eff. Sept. 1
1985.

Sec. 5.056. TERMS OF OFFICE. (a) The nmenbers of the
comm ssion hold office for staggered terns of six years, wth the
term of one nenber expiring every two years. Each nenber hol ds
office until his successor is appointed and has qualified.

(b) A person appointed to the comm ssion may not serve for nore
than two six-year terns.

Amrended by Acts 1985, 69th Leg., ch. 795, Sec. 1.001, eff. Sept. 1,
1985.
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Sec. 5.057. FULL- TI ME SERVI CE. Each menber of the comm ssion
shall serve on a full-tinme basis.

Amended by Acts 1985, 69th Leg., ch. 795, Sec. 1.001, eff. Sept. 1,
1985.

Sec. 5.058. OFFICERS; MEETINGS. (a) The governor shal
designate a nmenber of the comm ssion as the presiding officer of the
conm ssion to serve in that capacity at the pleasure of the governor

(b) The presiding officer may designate anot her comm ssioner to
act for the presiding officer in the presiding officer's absence.

(c) The presiding officer shall preside at the neetings and
heari ngs of the conm ssion.

(d) The conmm ssion shall hold regular neetings and all hearings
at tinmes specified by a comm ssion order and entered in its m nutes.
The conmm ssion may hol d special neetings at the tines and places in
the state that the conm ssion decides are appropriate for the
performance of its duties. The presiding officer or acting presiding
of ficer shall give the other nmenbers reasonabl e notice before hol ding
a special neeting.

(e) A mjority of the comm ssion is a quorum

Amended by Acts 1985, 69th Leg., ch. 795, Sec. 1.001, eff. Sept. 1
1985; Acts 2001, 77th Leg., ch. 965, Sec. 1.07, eff. Sept. 1, 2001.

Sec. 5.059. CONFLICT OF INTEREST. (a) |In this section, "Texas
trade associ ation" neans a cooperative and voluntarily joined
associ ation of business or professional conpetitors in this state
designed to assist its nmenbers and its industry or profession in
dealing with nmutual business or professional problens and in
pronoting their conmon interest.

(b) A person may not be a nenber of the comm ssion and may not
be a conm ssion enpl oyee enployed in a "bona fide executive,
adm ni strative, or professional capacity," as that phrase is used for
pur poses of establishing an exenption to the overtine provisions of
the federal Fair Labor Standards Act of 1938 (29 U.S.C. Section 201
et seq.) and its subsequent amendnents, if:

(1) the person is an officer, enployee, or paid consultant

of a Texas trade association in an industry regul ated by the
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commi ssion; or

(2) the person's spouse is an officer, manager, or paid
consul tant of a Texas trade association in an industry regul ated by
t he conm ssi on.

Amrended by Acts 1985, 69th Leg., ch. 795, Sec. 1.001, eff. Sept. 1,
1985; Acts 2001, 77th Leg., ch. 965, Sec. 1.08, eff. Sept. 1, 2001.

Sec. 5.060. LOBBYIST PROH BITION. A person may not be a nenber
of the comm ssion or act as general counsel to the comm ssion if the
person is required to register as a | obbyi st under Chapter 305,

Gover nnment Code, because of the person's activities for conpensation
on behalf of a profession related to the operation of the conm ssion.

Amrended by Acts 1985, 69th Leg., ch. 795, Sec. 1.001, eff. Sept. 1,
1985; Acts 1987, 70th Leg., ch. 167, Sec. 2.19(24), eff. Sept. 1
1987; Acts 2001, 77th Leg., ch. 965, Sec. 1.08, eff. Sept. 1, 2001.

Sec. 5.061. PROCH BI TI ON ON ACCEPTI NG CAMPAI GN CONTRI BUTI ONS. A
menber of the conm ssion may not accept a contribution to a canpaign
for election to an elected office. If a nenber of the conm ssion
accepts a canpaign contribution, the person is considered to have
resigned fromthe office and the office i medi ately becones vacant.
The vacancy shall be filled in the manner provided by | aw.

Added by Acts 2011, 82nd Leg., R S., Ch. 1021 (H B. 2694), Sec. 1.03,
eff. Septenber 1, 2011

SUBCHAPTER D. GENERAL POWERS AND DUTI ES OF THE COWM SSI ON
Sec. 5.101. SCOPE OF SUBCHAPTER. The powers and duties
provi ded by this subchapter are the general powers and duties of the
comm ssion and those incidental to the conduct of its business. The
comm ssi on has other specific powers and duties as prescribed in
ot her sections of the code and other |aws of this state.

Amrended by Acts 1985, 69th Leg., ch. 795, Sec. 1.001, eff. Sept. 1,
1985.
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Sec. 5.102. GENERAL POVNERS. (a) The commi ssion has the powers
to performany acts whet her specifically authorized by this code or
other law or inplied by this code or other |aw, necessary and
convenient to the exercise of its jurisdiction and powers as provided
by this code and ot her | aws.

(b) The comm ssion may call and hol d hearings, receive evidence
at hearings, admnister oaths, issue subpoenas to conpel the
attendance of w tnesses and the production of papers and docunents,
and make findings of fact and decisions with respect to its
jurisdiction under this code and other |aws and rul es, orders,
permts, |licenses, certificates, and other actions adopted, issued,
or taken by the comm ssion.

Amended by Acts 1985, 69th Leg., ch. 795, Sec. 1.001, eff. Sept. 1
1985.

Sec. 5.103. RULES. (a) The conm ssion shall adopt any rules
necessary to carry out its powers and duties under this code and
other laws of this state.

(b) The conmm ssion shall adopt reasonable procedural rules to
be followed in a comm ssion hearing. The executive director may
recommend to the commi ssion for its consideration any rules that he
consi ders necessary.

(c) Rules shall be adopted in the manner provided by Chapter
2001, CGovernnent Code. As provided by that Act, the comm ssion mnust
adopt rul es when adopting, repealing, or amending any agency
statenent of general applicability that interprets or prescribes |aw
or policy or describes the procedure or practice requirenents of an
agency. The comm ssion shall followits own rules as adopted until
it changes themin accordance with that Act.

(d) The conmm ssion shall include as a part of each rule the
conmm ssi on adopts, and each proposed rule for adoption after the
effective date of this subsection, a citation to the statute that
grants the specific regulatory authority under which the rule is
justified and a citation of the specific regulatory authority that
wll be exercised. If no specific statutory authority exists and the
agency i s depending on this section, citation of this section, or
Section 5.102 or 5.013, is sufficient. A rule adopted in violation
of this subsection is void.
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Amended by Acts 1985, 69th Leg., ch. 795, Sec. 1.001, eff. Sept. 1
1985; Acts 1993, 73rd Leg., ch. 802, Sec. 1, eff. June 18, 1993;
Acts 1995, 74th Leg., ch. 76, Sec. 5.95(49), eff. Sept. 1, 1995;
Acts 2001, 77th Leg., ch. 965, Sec. 1.09, eff. Sept. 1, 2001.

Sec. 5.1031. NEGOTI ATED RULEMAKI NG AND ALTERNATI VE DI SPUTE
RESCLUTION. (a) The conm ssion shall devel op and inplenent a policy
to encourage the use of:

(1) negotiated rul enmaki ng procedures under Chapter 2008,
Government Code, for the adoption of comm ssion rules; and

(2) appropriate alternative dispute resolution procedures
under Chapter 2009, Government Code, to assist in the resolution of
internal and external disputes under the comm ssion's jurisdiction.

(b) The comm ssion's procedures relating to alternative dispute
resol ution nmust conform to the extent possible, to any nodel
gui delines issued by the State Ofice of Adm nistrative Hearings for
the use of alternative dispute resolution by state agencies.

(c) The conm ssion shall:

(1) coordinate the inplenentation of the policy adopted
under Subsection (a);

(2) provide training as needed to inplenent the procedures
for negotiated rul emaking or alternative dispute resolution; and

(3) collect data concerning the effectiveness of those
pr ocedur es.

Added by Acts 2011, 82nd Leg., R S., Ch. 1021 (H B. 2694), Sec. 1.04,
eff. Septenber 1, 2011

Sec. 5.1035. RULES REGARDI NG DRI NKI NG WATER STANDARDS. Before
adopting rul es regardi ng statew de drinking-water standards, the
conmmi ssion shall hold public neetings, if requested, at its regional
offices to allow nmunicipalities, water supply corporations, and other
interested persons to submt data or comments concerning the proposed
dri nki ng- wat er st andar ds.

Added by Acts 1997, 75th Leg., ch. 1010, Sec. 4.41, eff. Sept. 1,
1997.
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Sec. 5.104. MEMORANDA OF UNDERSTANDI NG. (a) The conm ssion
and board by rule shall devel op nenoranda of understandi ng as
necessary to clarify and provide for their respective duties,
responsibilities, or functions on any matter under the jurisdiction
of the comm ssion or board that is not expressly assigned to either
t he comm ssion or board.

(b) The conm ssion nay enter into a menorandum of under st andi ng
wi th any other state agency and shall adopt by rule any nmenorandum of
under st andi ng between the conmm ssion and any other state agency.

Amended by Acts 1985, 69th Leg., ch. 795, Sec. 1.001, eff. Sept. 1
1985.

Sec. 5.105. GENERAL PCLI CY. Except as otherw se specifically
provided by this code, the comm ssion, by rule, shall establish and
approve all general policy of the conm ssion.

Amrended by Acts 1985, 69th Leg., ch. 795, Sec. 1.001, eff. Sept. 1,
1985.

Sec. 5.106. BUDGET APPROVAL. The comm ssion shall exam ne and
approve all budget reconmendations for the conm ssion that are to be
transmtted to the | egislature.

Amended by Acts 1985, 69th Leg., ch. 795, Sec. 1.001, eff. Sept. 1,
1985.

Sec. 5.107. ADVI SORY COW TTEES, WORK GROUPS, AND TASK FORCES
(a) The conm ssion or the executive director may create and consult
with advisory commttees, work groups, or task forces, including
comm ttees, work groups, or task forces for the environnment, for
public information, or for any other matter that the conmm ssion or
t he executive director may consi der appropriate.

(b) The comm ssion shall identify affected groups of interested
persons for advisory commttees, work groups, and task forces and
shal | make reasonable attenpts to have bal anced representati on on al
advi sory comm ttees, work groups, and task forces. This subsection
does not require the conm ssion to ensure that all representatives
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attend a schedul ed neeting. A rule or other action may not be
chal | enged because of the conposition of an advisory commttee, work
group, or task force.

(c) The conm ssion shall nonitor the conposition and activities
of advisory conmittees, work groups, and task forces appointed by the
comm ssion or fornmed at the staff |evel and shall maintain that
information in a formand | ocation that is easily accessible to the
public, including making the information available on the Internet.

Amended by Acts 1985, 69th Leg., ch. 795, Sec. 1.001, eff. Sept. 1,
1985; Acts 2001, 77th Leg., ch. 965, Sec. 1.10, eff. Sept. 1, 2001.

Sec. 5.108. EXECUTIVE DI RECTOR. (a) The conm ssion shal
appoi nt an executive director to serve at the will of the conm ssion.

(b) The board shall exercise the powers of appointnent which
the Texas Water Ri ghts Conm ssion had the authority to exercise on
August 30, 1977, except for those powers of appointnment expressly
provided to the Texas Water Ri ghts Comm ssion in Chapters 50 through
63 inclusive, of the Water Code, which are delegated to the
commi ssi on.

Amended by Acts 1985, 69th Leg., ch. 795, Sec. 1.001, eff. Sept. 1,
1985.

Sec. 5.109. CHEF CLERK. (a) The conm ssion shall appoint a
chief clerk who shall serve at the will of the comm ssion

(b) The chief clerk shall assist the conm ssion in carrying out
its duties under this code and ot her |aw

(c) The chief clerk shall issue notice of public hearings held
under the authority of the conm ssion.

Amended by Acts 1985, 69th Leg., ch. 795, Sec. 1.001, eff. Sept. 1
1985; Acts 1991, 72nd Leg., 1st C S., ch. 3, Sec. 1.009, eff. Aug.
12, 1991.

Sec. 5.110. CENERAL COUNSEL. (a) The comm ssion shall appoint
a general counsel who shall serve at the will of the comm ssion
(b) The general counsel is the chief legal officer for the
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commi ssi on.

(c) The general counsel nust be an attorney licensed to
practice lawin this state.

(d) The general counsel shall performthe duties and may
exerci se the powers specifically authorized by this code or del egated
to the general counsel by the comm ssion.

Amended by Acts 1985, 69th Leg., ch. 795, Sec. 1.001, eff. Sept. 1
1985.

Sec. 5.111. STANDARDS OF CONDUCT. The comm ssion shall provide
to its nmenbers, appoi ntees, and enpl oyees as often as i s necessary
information regarding their qualifications under this code and their
responsi bilities under applicable laws relating to standards of
conduct for state officers or enployees.

Amended by Acts 1985, 69th Leg., ch. 795, Sec. 1.001, eff. Sept. 1
1985.

Sec. 5.112. PUBLIC TESTI MONY POLI CY. The conm ssion shal
devel op and i nplenent policies that will provide the public with a
reasonabl e opportunity to appear before the comm ssion and to speak
on any issue under the jurisdiction of the conm ssion.

Amended by Acts 1985, 69th Leg., ch. 795, Sec. 1.001, eff. Sept. 1,
1985; Acts 1987, 70th Leg., ch. 977, Sec. 1, eff. June 19, 1987.

Sec. 5.113. COW SSI ON AND STAFF RESPONSI BI LI TY PCLI CY. The
commi ssion shall devel op and inplenent policies that clearly separate
the respective responsibilities of the conm ssion and the staff.

Amended by Acts 1985, 69th Leg., ch. 795, Sec. 1.001, eff. Sept. 1
1985.

Sec. 5.114. APPL| CATI ONS AND OTHER DOCUVMENTS. Appl i cations and
ot her docunents to be filed with the comm ssion for final action
under this code shall be filed with the executive director and
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handl ed in the manner provided by this code.

Amrended by Acts 1985, 69th Leg., ch. 795, Sec. 1.001, eff. Sept. 1,
1985.

Sec. 5.115. PERSONS AFFECTED I N COWMM SSI ON HEARI NGS;  NOTI CE OF
APPLI CATION. (a) For the purpose of an adm nistrative hearing held
by or for the conm ssion involving a contested case, "affected
person,"” or "person affected,” or "person who nay be affected" neans
a person who has a personal justiciable interest related to a | egal
right, duty, privilege, power, or economc interest affected by the
adm ni strative hearing. An interest comon to nenbers of the genera
public does not qualify as a personal justiciable interest.

(a-1) The comm ssion shall adopt rules specifying factors which
nmust be considered in determ ning whether a person is an affected
person in any contested case arising under the air, waste, or water
programs within the comm ssion's jurisdiction and whether an affected
association is entitled to standing in contested case hearings. For
a matter referred under Section 5.556, the comm ssion:

(1) nmay consider:

(A) the nmerits of the underlying application, including
whet her the application neets the requirenents for permt issuance;

(B) the likely inmpact of regulated activity on the
heal th, safety, and use of the property of the hearing requestor;

(C© the admnistrative record, including the permt
application and any supporting docunentation;

(D) the analysis and opinions of the executive
director; and

(E) any other expert reports, affidavits, opinions, or
data submtted on or before any applicable deadline to the comm ssion
by the executive director, the applicant, or a hearing requestor; and

(2) may not find that:

(A) a group or association is an affected person unl ess
the group or association identifies, by name and physical address in
atinmely request for a contested case hearing, a nenber of the group
or associ ation who would be an affected person in the person's own
right; or

(B) a hearing requestor is an affected person unless
the hearing requestor tinmely submtted conments on the permt
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appl i cation.

(b) At the tine an application for a permt or |icense under
this code is filed with the executive director and is
adm nistratively conplete, the comm ssion shall give notice of the
application to any person who may be affected by the granting of the
permt or license. A state agency that receives notice under this
subsection may submt coments to the comm ssion in response to the
notice but may not contest the issuance of a permt or license by the
comm ssion. For the purposes of this subsection, "state agency" does
not include a river authority.

(c) At the tine an application for any formal action by the
commi ssion that will affect |ands dedicated to the permanent school
fund is filed with the executive director or the comm ssion and is
adm ni stratively conplete, the comm ssion shall give notice of the
application to the School Land Board. Notice shall be delivered by
certified mail, return receipt requested, addressed to the deputy
conmmi ssi oner of the asset managenent division of the General Land
Ofice. Delivery is not conplete until the return receipt is signed
by the deputy conm ssioner of the asset nanagenent division of the
CGeneral Land Ofice and returned to the conmm ssion.

(d) The comm ssion shall adopt rules for the notice required by
this section. The rules must provide for the notice required by this
section to be posted on the Internet by the conm ssion.

(e) The notice nust state:

(1) the identifying nunber given the application by the
comm Ssi on;

(2) the type of permt or |license sought under the
appl i cation;

(3) the nanme and address of the applicant;

(4) the date on which the application was submtted; and

(5) a brief summary of the information included in the
permt application.

(f) The notice to the School Land Board under this section
shal | additionally:

(1) state the location of the permanent school fund land to
be affected; and

(2) describe any foreseeabl e i npact or effect of the
conmmi ssion's action on permanent school fund | and.

(g) Aformal action or ruling by the conm ssion on an
application affecting permanent school fund Iand that is made w t hout
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the notice required by this section is voidable by the School Land
Board as to any permanent school fund |ands affected by the action or
ruling.

Amended by Acts 1985, 69th Leg., ch. 795, Sec. 1.001, eff. Sept. 1
1985; Acts 1991, 72nd Leg., 1st C S., ch. 3, Sec. 1.010, eff. Aug.
12, 1991; Acts 1993, 73rd Leg., ch. 991, Sec. 6, eff. Sept. 1, 1993;
Acts 1995, 74th Leg., ch. 882, Sec. 1, eff. Sept. 1, 1995; Acts
1999, 76th Leg., ch. 1350, Sec. 1, eff. Sept. 1, 1999.
Amended by:

Acts 2011, 82nd Leg., R S., Ch. 1021 (H B. 2694), Sec. 10.01,
eff. Septenber 1, 2011

Acts 2015, 84th Leg., RS., Ch. 116 (S.B. 709), Sec. 2, eff.
Sept enber 1, 2015.

Sec. 5.116. HEARINGS; RECESS. The conmm ssion nmay recess any
hearing or exam nation fromtinme to tine and from place to pl ace.

Amended by Acts 1985, 69th Leg., ch. 795, Sec. 1.001, eff. Sept. 1,
1985.

Sec. 5.117. MANDATORY ENFORCEMENT HEARI NG, (a) The executive
director shall nonitor conpliance with all permts and |icenses
i ssued by the conm ssion under this code, and if the evidence
avai l able to the executive director through this nonitoring process
indicates that a permttee or licensee is in substantial
nonconpliance with his permt or license for a period of four nonths,
or for a shorter period of tinme if the executive director considers
an energency to exist, the executive director shall report this fact
to the comm ssion together with the information relating to the
nonconpl i ance.

(b) On receiving a report fromthe executive director under
Subsection (a) of this section, the conmm ssion shall call and hold a
hearing to determ ne whether the permttee or licensee who is the
subj ect of the executive director's report has been in substanti al
nonconpliance with his permt or |icense.

(c) At the conclusion of the hearing, the conmm ssion shal
i ssue one of the follow ng orders stating that:

(1) no violation of the permt or |icense has occurred,;
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(2) a violation of the permit or license has occurred but
has been corrected and no further action is necessary to protect the
public interest;

(3) the executive director is authorized to enter into a
conpliance agreenent with the permttee or |icensee;

(4) a violation of the permt or license has occurred and
an admnistrative penalty is assessed as provided by this code; or

(5) a violation of the permit or |license has occurred, and
the executive director is directed to have enforcenent proceedi ngs
instituted against the permttee or |icensee.

(d) A conpliance agreenent under Subsection (c)(3) of this
section is not effective unless it is approved by the comm ssion. |If
the conmm ssion determnes at a hearing that a permttee or |icensee
has not conplied with the terns of the conpliance agreenent, the
comm ssion may direct the executive director to institute enforcenent
pr oceedi ngs.

(e) The executive director, on receiving an order fromthe
comm ssion directing institution of enforcenent proceedi ngs, shal
take all necessary steps to have enforcenent proceedi ngs instituted.

(f) The conm ssion may conpel the attendance of the governing
body or any other officer of any permttee or |icensee at any hearing
hel d under this section.

Amrended by Acts 1985, 69th Leg., ch. 795, Sec. 1.001, eff. Sept. 1,
1985; Acts 1991, 72nd Leg., 1st CS., ch. 3, Sec. 1.011, eff. Aug.
12, 1991.

Sec. 5.1175. PAYMENT OF PENALTY BY | NSTALLMENT. (a) The
commi ssion by rule may allow a person who owes a nonetary civil or
adm nistrative penalty inposed for a violation of law within the
commi ssion's jurisdiction or for a violation of a |license, permt, or
order issued or rule adopted by the comm ssion to pay the penalty in
periodic installnments. The rule nmust provide a procedure for a
person to apply for perm ssion to pay the penalty over tine.

(b) The rule may vary the period over which the penalty nmay be
paid or the anount of the periodic installnments according to the
anount of the penalty owed and the size of the business that owes the
penalty. The period over which the penalty nmay be paid may not
exceed 36 nonths.
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Added by Acts 1995, 74th Leg., ch. 112, Sec. 1, eff. May 17, 1995.
Amended by:

Acts 2009, 81st Leg., RS., Ch. 1386 (S.B. 1693), Sec. 4, eff.
Sept enber 1, 2009.

Sec. 5.118. PONER TO ADM NI STER OATHS. Each nenber of the
conm ssion, the chief clerk, or a hearings exam ner may adm nister
oaths in any hearing or exam nation on any natter submtted to the
commi ssion for action.

Amrended by Acts 1985, 69th Leg., ch. 795, Sec. 1.001, eff. Sept. 1,
1985.

Sec. 5.119. COW SSI ON TO BE KNOALEDGEABLE. The conm ssi on
shal | be know edgeabl e of the watercourses and natural resources of
the state and of the needs of the state concerning the use, storage
and conservation of water and the use and conservation of other
natural resources and of the need to maintain the quality of the
environnment in the state.

Amended by Acts 1985, 69th Leg., ch. 795, Sec. 1.001, eff. Sept. 1,
1985; Acts 1991, 72nd Leg., 1st C S., ch. 3, Sec. 1.012, eff. Aug.
12, 1991.

Sec. 5.1191. RESEARCH MODEL. (a) |In this section, "research
nodel " neans a nmechani smfor devel oping a plan to address the
commi ssion's practical regulatory needs. The comm ssion's plan shal
be prioritized by need and shall identify short-term nediumterm
and |l ong-termresearch goals. The plan nay address preferred nethods
of conducting the identified research.

(b) The conm ssion shall develop a research nodel. The
comm ssi on may appoint a research advisory board to assist the
commi ssion in providing appropriate incentives to encourage vari ous
interest groups to participate in devel oping the research nodel and
to make recommendati ons regardi ng research topics specific to this
state. The research advisory board nust include representatives of
t he academ c community, representatives of the regul ated community,
and public representatives of the state at | arge.
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Added by Acts 2001, 77th Leg., ch. 965, Sec. 1.11, eff. Sept. 1
2001.

Sec. 5.1192. COORDI NATI ON OF RESEARCH. (a) The conmmi ssion
shall facilitate and coordinate environnmental research in the state
according to the research nodel devel oped under Section 5.1191.

(b) The conmm ssion shall explore private and federal funding
opportunities for research needs identified in the research nodel.
The conmm ssion may conduct, direct, and facilitate research to
i npl ement the conm ssion's research nodel by adm nistering grants or
by contracting for research if noney is appropriated to the
commi ssion for those purposes.

(c) To the degree practicable, the conmm ssion, through the
research nodel, shall coordinate with or nmake use of any research
activities conducted under existing state initiatives, including
research by state universities, the Texas H gher Education
Coordi nating Board, the United States Departnment of Agriculture, the
Texas Departnent of Agriculture, and other state and federal agencies
as appropri ate.

(d) This section does not authorize the conmssion to initiate
or direct the research efforts of another entity except under the
terms of a grant or contract.

Added by Acts 2001, 77th Leg., ch. 965, Sec. 1.11, eff. Sept. 1
2001.

Sec. 5.1193. REPCRT. The conm ssion shall include in the
reports required by Section 5.178 a description of cooperative
research efforts, an accounting of noney spent on research, and a
review of the purpose, inplenentation, and results of particular
research projects conduct ed.

Added by Acts 2001, 77th Leg., ch. 965, Sec. 1.11, eff. Sept. 1
2001.

Sec. 5.120. CONSERVATI ON AND QUALI TY OF ENVI RONMENT. The
commi ssion shall adm nister the law so as to pronote the judicious
use and maxi mum conservation and protection of the quality of the
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environnent and the natural resources of the state.

Amrended by Acts 1985, 69th Leg., ch. 795, Sec. 1.001, eff. Sept. 1,
1985; Acts 1991, 72nd Leg., 1st C S, ch. 3, Sec. 1.013, eff. Aug.
12, 1991.

Sec. 5.121. PUBLIC INFORVATION. (a) The conm ssion shal
conmply with Section 2001. 004, Governnent Code, by indexing and maki ng
avail able for public inspection all rules and all other witten
statenents of policy or interpretations fornul ated, adopted, or used
by the conm ssion in the discharge of its functions.

(b) The comm ssion shall conply with Section 2001. 004,

Gover nment Code, by indexing and meki ng avail able for public
i nspection all of the commssion's final orders, decisions, and
opi ni ons.

Added by Acts 1987, 70th Leg., ch. 638, Sec. 1, eff. Sept. 1, 1987.
Amended by Acts 1995, 74th Leg., ch. 76, Sec. 5.95(71), (72), eff.
Sept. 1, 1995.

Sec. 5.122. DELEGATI ON OF UNCONTESTED MATTERS TO EXECUTI VE
DI RECTOR. (a) The conmission by rule or order nmay del egate to the
executive director the conm ssion's authority to act on an
application or other request to issue, renew, reopen, transfer,
anend, extend, wi thdraw, revoke, termnate, or nodify a permt,
license, certificate, registration, or other authorization or
approval if:

(1) required notice of the application or request for the
aut hori zation or approval has been given;

(2) the holder of or applicant for the authorization or
approval agrees in witing to the action to be taken by the executive
director; and

(3) the application or request:

(A) is uncontested and does not require an evidentiary
hearing; or
(B) has become uncontested because all parties have
agreed in witing to the action to be taken by the executive
di rector.
(b) A person affected by an action the executive director takes
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on a matter del egated under this section may appeal the executive
director's action to the conm ssion unless the action is a deci sion:
(1) regarding a federal operating permt under Subchapter
C, Chapter 382, Health and Safety Code; or
(2) specified as final and appeal able by the comm ssion
rule that del egates the decision to the executive director.

(c) A person affected by a decision of the executive director
on a matter del egated under this section that regards a federal
operating permt under Subchapter C, Chapter 382, Health and Safety
Code, may:

(1) petition the admnistrator of the United States
Envi ronnental Protection Agency in accordance with rul es adopted
under Section 382.0563, Health and Safety Code; or

(2) file a petition for judicial review under Section
382.032, Health and Safety Code.

(d) The conmi ssion's authority under this section is cumrulative
of the comm ssion's authority to delegate its powers, duties, or
rights under any other |aw

Added by Acts 1995, 74th Leg., ch. 860, Sec. 1, eff. Aug. 28, 1995.
Amended by Acts 1997, 75th Leg., ch. 302, Sec. 1, eff. Sept. 1, 1997.

Sec. 5.124. AUTHORITY TO AWARD GRANTS. (a) Wth the consent
of the comm ssion, the executive director may award grants for any
pur pose regardi ng resource conservation or environmental protection
in accordance with this section.

(b) The comm ssion by rule shall establish procedures for
awardi ng a grant, for making any determ nation related to awarding a
grant, and for making grant paynents.

(c) Each activity funded by a grant nust directly relate to a
pur pose specified in the grant. A grant may be awarded only for a
pur pose consistent with the comm ssion's jurisdiction and purposes
under | aw, including:

(1) the devel opnent or inplenentation of a conprehensive
conservati on and managenent plan under Section 320, Federal Water
Pol l ution Control Act (33 U S.C. Section 1330), for a designated
national estuary in this state;

(2) a denonstration project that involves new techni ques
for pollution prevention, energy or resource conservation, or waste
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managenent ;

(3) an environnmental purpose identified in a federal grant
that is intended as a pass-through grant;

(4) devel opnent or inprovenent of nonitoring or nodeling
techni ques for water or air quality;

(5) support of a local air pollution program or

(6) a study or programrelated to efforts to prevent an
area that is near nonattainnent with federal air quality standards
from reachi ng nonattai nnment status.

(d) A grant may be awarded to any person that neets the
eligibility requirenents of the grant. The executive director shal
establish eligibility requirements for each grant appropriate to the
pur poses of and activities under the grant and the nethod of
selecting the recipient.

(e) Selection of grant recipients nust be by solicitation of a
proposal or application except as provided by Subsections (f) and
(g). The executive director may specify any selection criterion the
executive director considers relevant to the grant. Selection
criteria must address:

(1) evaluation and scoring of:

(A) fiscal controls;

(B) project effectiveness;

(C project cost; and

(D) previous experience with grants and contracts; and

(2) the possibility and nethod of nmaking nultiple awards.

(f) A grant may be nade by direct award only if:

(1) the executive director determ nes that:

(A) selection of recipients by the solicitation of
proposals or applications is not feasible; and

(B) awarding the grant directly is in the best interest
of the state;

(2) eligibility for the grant is limted to:

(A) an agency or political subdivision of this state or
of anot her state;

(B) a state institution of higher learning of this
state or of another state, including any part or service of the
institution; or

(C© an agency of the United States; or

(3) the grant is awarded to a person established or
aut hori zed to devel op or inplenment a conprehensive conservation and
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managenment plan under Section 320, Federal Water Pollution Control
Act (33 U. S.C. Section 1330), for a national estuary in this state.
(g) If a solicitation of a proposal is nade for the purpose of
identifying a partner for a joint application for a federal grant
that is subsequently awarded to the comm ssion, the executive
director is not required to nmake an additional solicitation for
entering into a pass-through grant with an identified partner.
(h) The executive director shall publish information regarding
a solicitation related to a grant to be awarded under this section on
the comm ssion's electronic business daily in the nmanner provided by
Section 2155.074, Governnment Code, as added by Section 1, Chapter
508, Acts of the 75th Legislature, Regular Session, 1997.
(1) For a grant awarded under this section, the conm ssion may
use:
(1) noney appropriated for grant-nmaking purposes;
(2) federal noney granted for naking pass-through grants;
and
(3) state or federal grant noney appropriated for a purpose
that the executive director determnes is consistent with a purpose
of the grant fromthe conm ssion

Added by Acts 1999, 76th Leg., ch. 404, Sec. 28, eff. Sept. 1, 1999.

Sec. 5.125. COST- SHARI NG FOR ENVI RONVENTAL COVPLI ANCE
ASSESSMENTS BY CERTAIN BUSI NESSES. (a) In this section,
"“environnental conpliance assessnent” neans an environnental
conpliance audit, pollution prevention assessnent, or environnental
managenment system audit performed by a snmall business. The term does
not include an audit conducted under the Texas Environnental, Health,
and Safety Audit Privilege Act (Article 4447cc, Vernon's Texas Cvil
St atutes).

(b) The conmm ssion may inplenent cost-sharing to assist with
paynment of costs for an environnental conpliance assessnent perforned
by a business subject to regulation by the comm ssion that enploys at
| east 100 but not nore than 250 individuals.

Added by Acts 1999, 76th Leg., ch. 104, Sec. 2, eff. May 17, 1999.

Sec. 5.126. REPORT ON ENFORCEMENT ACTIONS. (a) Not later than
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Decenber 1 of each year, the conm ssion shall:

(1) prepare an electronic report on its enforcenent actions
for the preceding fiscal year, including a conparison with its
enforcenent actions for each of the preceding five fiscal years; and

(2) provide the report to the governor, |ieutenant
governor, and speaker of the house of representatives.

(b) The report shall separately describe the enforcenent
actions for each type of regulatory program including prograns under
Chapters 26 and 27 of this code and Chapters 361, 382, and 401,
Heal t h and Safety Code.

(c) The description of enforcenent actions for each type of
regul atory program shall include:

(1) the nunber of inspections;

(2) the nunber of notices of violations;

(3) the nunber of enforcenent actions;

(4) the type of enforcenment actions;

(5) the amount of penalties assessed, deferred, or
collected; and

(6) any other information the conm ssion determ nes
rel evant.

(d) As soon as possible after the end of each fiscal year, the
attorney general shall provide the comm ssion information on
enforcenment actions referred by the conm ssion to the attorney
general that were resolved during the preceding fiscal year or are
pendi ng at the end of that fiscal year.

Added by Acts 1997, 75th Leg., ch. 304, Sec. 1, eff. May 26, 1997;
Acts 1997, 75th Leg., ch. 1082, Sec. 1, eff. Sept. 1, 1997.
Renunbered from Sec. 5.123 by Acts 2001, 77th Leg., ch. 1420, Sec.
21.001(112), eff. Sept. 1, 2001.

Sec. 5.127. ENVI RONMENTAL MANAGEMENT SYSTEMS. (a) In this
section, "environnmental managenent systent neans a docunented
managenment systemto address applicabl e environnental regul atory
requi renents that includes organi zational structure, planning
activities, responsibilities, practices, procedures, processes, and
resources for devel oping, inplenenting, achieving, review ng, and
mai ntai ni ng an environnmental policy directed toward continuous
i nprovenent .
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(b) The conm ssion by rule shall adopt a conprehensive program
that provides regulatory incentives to encourage the use of
envi ronment al managenment systens by regulated entities, state
agenci es, local governnments, and other entities as determ ned by the
conmi ssion. The incentives may incl ude:

(1) on-site technical assistance;

(2) accelerated access to information about prograns; and

(3) to the extent consistent with federal requirenents:

(A) inclusion of information regarding an entity's use
of an environnmental managenent systemin the entity's conpliance
hi story and conpliance summaries; and

(B) consideration of the entity's inplenentation of an
envi ronnment al nmanagenent systemin schedul i ng and conducti ng
conpl i ance i nspecti ons.

(c) The rules must provide that an environnental managenment
system at a mninmum mnust require the entity inplenenting the system
to:

(1) adopt a witten environnental policy;

(2) identify the environnental aspects and inpacts of the
entity's activities;

(3) set priorities, goals, and targets for conti nuous
i mprovenent in environnental performance and for ensuring conpliance
with environnental |aws, regulations, and permt terns applicable to
the facility;

(4) assign clear responsibilities for inplenentation,
training, nonitoring, and corrective action and for ensuring
conpliance wth environnental |aws, regulations, and permt terns
applicable to the facility;

(5) docunent inplenmentation of procedures and results; and

(6) evaluate and refine inplenentation over tinme to inprove
attai nment of environnental goals and targets and the systemitself.

(d) The conm ssion shall:

(1) integrate the use of environmental nanagenent systens
into its regulatory progranms, including permtting, conpliance
assi stance, and enforcenent;

(2) devel op nodel environnmental managenent systens for
smal | busi nesses and | ocal governnents; and

(3) establish environnmental performance indicators to
nmeasure the progranis perfornmance.
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Added by Acts 2001, 77th Leg., ch. 1161, Sec. 1, eff. Sept. 1, 2001.

Sec. 5.128. ELECTRONI C REPORTI NG TO COW SSI ON;, ELECTRONI C
TRANSM SSI ON OF | NFORVATI ON BY COWM SSI ON; REDUCTI ON OF DUPLI CATE
REPORTING. (a) The comm ssion shall encourage the use of electronic
reporting through the Internet, to the extent practicable, for
reports required by the comm ssion. Notw thstanding any other |aw,
the comm ssion may adjust fees as necessary to encourage el ectronic
reporting and the use of the conm ssion's el ectronic docunent
receiving system An electronic report nust be submtted in a fornmat
prescribed by the comm ssion. The conm ssion nay consult with the
Department of Informati on Resources on devel oping a sinple format for
use in inplenmenting this subsection.

(a-1) Notw thstanding any other |aw, the comm ssion may
utilize electronic nmeans of transm ssion of information, including
noti ces, orders, and decisions issued or sent by the conm ssion.

(a-2) The comm ssion shall utilize electronic nmeans of
transm ssion for any notice issued or sent by the conm ssion to a
state senator or representative, unless the senator or representative
has requested to receive notice by mail.

(a-3) |If the notice issued or sent under Subsection (a-2)
concerns a permt for a facility, the notice nust include an Internet
link to an electronic map indicating the location of the facility.

(b) The conm ssion shall strive to reduce duplication in
reporting requirenents throughout the agency.

Added by Acts 2001, 77th Leg., ch. 965, Sec. 1.12, eff. Sept. 1
2001.
Amended by:

Acts 2007, 80th Leg., RS., Ch. 664 (H B. 1254), Sec. 1, eff.
Sept enber 1, 2007.

Acts 2009, 81st Leg., RS., Ch. 962 (H B. 3544), Sec. 1, eff.
Septenber 1, 2009.

Acts 2011, 82nd Leg., R S., Ch. 108 (H. B. 610), Sec. 1, eff.
Septenber 1, 2011

Sec. 5.129. SUWARY FOR PUBLIC NOTICES. (a) The conm ssion by
rule shall provide for each public notice issued or published by the
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commi ssion or by a person under the jurisdiction of the conm ssion as
required by law or by comm ssion rule to include at the begi nning of
the notice a succinct statenment of the subject of the notice. The
rul es nmust provide that a sumary statenment nust be designed to
informthe reader of the subject nmatter of the notice w thout having
to read the entire text of the notice.

(b) The sunmmary statenent nay not be grounds for challenging
the validity of the proposed action for which the notice was
publ i shed.

Added by Acts 2001, 77th Leg., ch. 965, Sec. 1.12, eff. Sept. 1
2001.

Sec. 5.130. CONSI DERATI ON OF CUMULATI VE RI SKS. The conmi ssion
shal | :

(1) develop and inplenent policies, by specific
environmental nedia, to protect the public fromcunulative risks in
areas of concentrated operations; and

(2) give priority to nonitoring and enforcenent in areas in
which regul ated facilities are concentrated.

Added by Acts 2001, 77th Leg., ch. 965, Sec. 1.12, eff. Sept. 1
2001.

Sec. 5.132. CREATION OF PERFORMANCE MEASURES FOR | NNOVATI VE
REGULATORY PROGRAMS. The conmm ssion shall work with the Legislative
Budget Board to create performance neasures that assess the
i nprovenents in environnmental quality achi eved by innovative
regul atory prograns inplenmented by the conm ssion.

Added by Acts 2001, 77th Leg., ch. 1483, Sec. 1, eff. Sept. 1, 2001.
Renunbered from Water Code Sec. 5.127 by Acts 2003, 78th Leg., ch.
1275, Sec. 2(138), eff. Sept. 1, 2003.

Sec. 5.133. ACTIONS IN MEXICO. The conm ssion may take and
finance any action in Mexico, in cooperation w th governnental
authorities of Mexico, that in the opinion of the comm ssion:

(1) is necessary or convenient to acconplish a duty of the
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commi ssi on i nposed by law, and
(2) wll yield benefits to the environnment in this state.

Added by Acts 2001, 77th Leg., ch. 728, Sec. 1, eff. Sept. 1, 2001.
Renunbered from Water Code Sec. 5.127 by Acts 2003, 78th Leg., ch.
1275, Sec. 2(139), eff. Sept. 1, 2003.

Sec. 5.134. USE OF ENVI RONVENTAL TESTI NG LABORATORY DATA AND
ANALYSIS. (a) The conm ssion may accept environnmental testing
| aboratory data and anal ysis for use in conm ssion decisions
regarding any matter under the commission's jurisdiction relating to
permts or other authorizations, conpliance matters, enforcenent
actions, or corrective actions only if the data and analysis is
prepared by an environnmental testing |aboratory accredited by the
conmi ssi on under Subchapter R or an environnental testing |aboratory
descri bed in Subsection (b) or (e).
(b) The conmm ssion nmay accept for use in conm ssion decisions
data and anal ysis prepared by:
(1) an on-site or in-house environnental testing |aboratory
if the | aboratory:
(A) is periodically inspected by the conm ssion; or
(B) is located in another state and is accredited or
periodically inspected by that state,;
(2) an environnental testing |laboratory that is accredited
under federal law, or
(3) if the data and anal ysis are necessary for energency
response activities and the required data and anal ysis are not
ot herwi se avail able, an environnmental testing |laboratory that is not
accredited by the comm ssion under Subchapter R or under federal |aw
(c) The comm ssion by rule may require that data and anal ysis
used in other conm ssion decisions be obtained froman environnent al
testing | aboratory accredited by the conm ssion under Subchapter R
(d) The comm ssion shall periodically inspect on-site or in-
house environnmental testing |aboratories described in Subsection (b).
(e) The conm ssion nmay accept for use in conm ssion decisions
data froman on-site or in-house |laboratory if the |aboratory is
perform ng the work:
(1) for another company with a unit |ocated on the same
site; or
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(2) wthout conpensation for a governnental agency or a
charitabl e organization if the | aboratory is periodically inspected
by the comm ssi on.

Added by Acts 2001, 77th Leg., ch. 965, Sec. 1.12, eff. Sept. 1

2001. Renunbered from Water Code Sec. 5.127 by Acts 2003, 78th Leg.,
ch. 1275, Sec. 2(140), eff. Sept. 1, 2003. Anended by Acts 2003,
78th Leg., ch. 912, Sec. 1, eff. Sept. 1, 2005.

Sec. 5.135. SMALL BUSI NESS COWPLI ANCE ASSI STANCE PROGRAM  (a)
The conmm ssion shall establish a small business conpliance assi stance
program

(b) The program shall include:

(1) rmechanisms to devel op, collect, and coordi nate
i nformati on about conpliance nethods and technol ogies for snall
busi nesses and to encourage cooperation between those snall
busi nesses and ot her persons to achieve conpliance with applicable
air quality, water quality, and solid waste | aws;

(2) nechanisns to assist small businesses with pollution
prevention and the prevention and detection of accidental releases,

i ncluding informati on about alternative technol ogi es, process
changes, products, and net hods of operation to reduce air pollution,
wat er pollution, and inproper disposal of solid waste;

(3) an onbudsman to help small businesses neet the
requi renents of the federal Cean Air Act Amendnents of 1990 (Pub.L
No. 101-549), as anended, the Federal VWater Pollution Control Act (33
U S.C Section 1251 et seq.), as anended, and the federal Solid Waste
Di sposal Act (42 U.S.C. Section 6901 et seq.), as anended;

(4) a conpliance assistance programto hel p snal
busi nesses identify the requirenents for and obtain required permts
inatinely and efficient manner;

(5) notification procedures to assure that small businesses
receive notice of their rights and obligations under the federal
Clean Air Act Amendnents of 1990 (Pub.L. No. 101-549), as anended,

t he Federal Water Pollution Control Act (33 U S.C Section 1251 et
seg.), as anended, and the federal Solid Waste Di sposal Act (42

U S.C. Section 6901 et seq.), as anmended, in tinme to identify
applicabl e requirements and eval uate and i npl enment appropriate
conpl i ance net hods;
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(6) auditing services or referrals for small business
stationary source operations to determ ne conpliance with the federal
Clean Air Act Amendnents of 1990 (Pub.L. No. 101-549), as anended,
and

(7) procedures for considering a request by a snal
busi ness to nodify work practices, technol ogi cal conpliance nethods,
or an inplenmentation schedul e requirenent that precedes a conpliance
date, taking into account the technol ogical and financial capability
of that source.

(c) The programshall include a small business conpliance
assi stance advi sory panel that consists of the follow ng seven
menbers:

(1) two nenbers who are not owners or representatives of
owners of small business stationary sources, selected by the governor
to represent the public;

(2) two nenbers who are owners or who represent owners of
smal | busi ness stationary sources, selected by the speaker of the
house of representatives;

(3) two nenbers who are owners or who represent owners of
smal | busi ness stationary sources, selected by the |ieutenant
governor; and

(4) one nenber selected by the chairman of the commi ssion
to represent the conm ssion.

(d) The small business conpliance assi stance advi sory panel
shal | :

(1) give advisory opinions on the effectiveness of the
program the difficulties of inplenenting the program and the
i nci dence and severity of enforcenent;

(2) report periodically to the adm nistrator regarding the
program s conpliance with requirenents of the Paperwork Reduction Act
of 1980 (Pub.L. No. 96-511), as amended, the Regulatory Flexibility
Act (5 U S.C. Section 601 et seq.), as anended, and the Equal Access
to Justice Act (Pub.L. No. 96-481), as anended,;

(3) reviewinformation the program provides to snall
busi nesses to assure the information i s understandabl e to nonexperts;
and

(4) distribute opinions, reports, and infornmation devel oped
by the panel .

(e) The comm ssion shall enter into a nmenorandum of
understanding with the Texas Departnment of Econom c Devel opnment to
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coordi nate assistance to any small business in applying for permts
fromthe conmm ssion
(f) The comm ssion may adopt rul es reasonably necessary to
i mpl enent this section. Rules relating to air pollution nust conply
with Section 507 of the federal Clean Air Act (42 U S.C. Section
7661f), as added by Section 501 of the federal Cean Air Act
Amendrent s of 1990 (Pub.L. No. 101-549), as anended, and regul ations
adopt ed under that Act.
(g) In this section:
(1) "Program means the small business conpliance
assi stance program
(2) "Small business" neans:
(A) a small business stationary source; or
(B) a business that enploys at |east 100 but not nore
t han 250 i ndi vi dual s.
(3) "Small business stationary source" has the meani ng
assigned by Section 507(c) of the federal Clean Air Act (42 U.S. C
Section 7661f), as added by Section 501 of the federal Clean Air Act
Amendrent s of 1990 (Pub.L. No. 101-549), as anended.

Added by Acts 1991, 72nd Leg., 1st C. S., ch. 3, Sec. 2.05, eff. Sept.
1, 1991. Anended by Acts 1995, 74th Leg., ch. 76, Sec. 11.156, eff.
Sept. 1, 1995; Acts 1999, 76th Leg., ch. 104, Sec. 3, eff. My 17,
1999. Renunbered fromHealth & Safety Code, Sec. 382.0365 and
anended by Acts 2003, 78th Leg., ch. 81, Sec. 1, eff. Sept. 1, 2003.

SUBCHAPTER E. ADM NI STRATI VE PROVI SI ONS FOR COW SSI ON
Sec. 5.171. AUDIT. The financial transactions of the
conmi ssion are subject to audit by the state auditor in accordance
wi th Chapter 321, Governnent Code

Amended by Acts 1985, 69th Leg., ch. 795, Sec. 1.001, eff. Sept. 1
1985; Acts 1989, 71st Leg., ch. 584, Sec. 73, eff. Sept. 1, 1989.

Sec. 5.172. FUNDS FROM OTHER STATE ACENCI ES. Any state agency
that has statutory responsibilities for environnental pollution or
environnental quality control and that receives a |legislative
appropriation for these purposes may transfer to the comm ssion any
anmount nutual ly agreed on by the conmm ssion and the agency, subject
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to the approval of the governor.

Amrended by Acts 1985, 69th Leg., ch. 795, Sec. 1.001, eff. Sept. 1,
1985; Acts 1991, 72nd Leg., 1st CS., ch. 3, Sec. 1.014, eff. Aug.
12, 1991.

Sec. 5.173. PUBLIC | NFORVATI ON RELATI NG TO COW SSI ON.  The
conmi ssion shall prepare information of public interest describing
the functions of the conm ssion and describing the conm ssion's
procedures by which conplaints are filed with and resol ved by the
commi ssion. The comm ssion shall nake the information available to
the general public and the appropriate state agencies.

Amended by Acts 1985, 69th Leg., ch. 795, Sec. 1.001, eff. Sept. 1
1985.

Sec. 5.1733. ELECTRONI C POSTI NG OF | NFORVATI ON. The comm ssi on
shal | post public information on its website. Such information shal
i nclude but not be limted to the m nutes of advisory conmmttee
neeti ngs, pending permt and enforcenent actions, conpliance
hi stories, and em ssions inventories by county and facility nane.

Added by Acts 2001, 77th Leg., ch. 965, Sec. 1.13, eff. Sept. 1
2001.

Sec. 5.174. COPIES OF DOCUMENTS, PROCEEDI NGS, ETC. (a) Except
as otherw se specifically provided by this code and subject to the
specific limtations provided by this code, on application of any
person the comm ssion shall furnish certified or other copies of any
proceedi ng or other official record or of any map, paper, or docunent
filed with the commission. A certified copy with the seal of the
conmmi ssion and the signature of the presiding officer of the
conmi ssion or the executive director or chief clerk is adm ssible as
evidence in any court or adm nistrative proceeding.

(b) The comm ssion shall provide in its rules the fees that
will be charged for copies and is authorized to furnish copies,
certified or otherwise, to a person wthout charge when the
furni shing of the copies serves a public purpose. Oher statutes
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concerning fees for copies of records do not apply to the conm ssion,
except that the fees set by the conm ssion for copies prepared by the
comm ssion may not exceed those prescribed in Chapter 603, Governnent
Code.

Amrended by Acts 1985, 69th Leg., ch. 795, Sec. 1.001, eff. Sept. 1,
1985; Acts 1995, 74th Leg., ch. 76, Sec. 5.95(13), eff. Sept. 1
1995; Acts 2001, 77th Leg., ch. 965, Sec. 16.01, eff. Sept. 1, 2001.

Sec. 5.175. | NSPECTI ON OF WATER PCLLUTI ON RECORDS. (a) Al
i nformati on, docunents, and data collected by the comm ssion in the
performance of its duties are the property of the state.

(b) Except as provided by Subsection (c) of this section,
records, reports, data, or other information obtained relative to or
from sources or potential sources of discharges of water pollutants
shall be available to the public during regular office hours.

(c) If a showing satisfactory to the executive director is nmade
by any person that those records, reports, data, or other
i nformation, other than effluent data, would divul ge nethods or
processes entitled to protection as trade secrets, the conm ssion
shal | consider those records, reports, data, or other information as
confidential .

(d) This chapter may not be construed to nake confidential any
effluent data, including effluent data in records, reports, or other
information, and including effluent data in permts, draft permts,
and permt applications.

(e) Records, data, or other information considered confidential
may be disclosed or transmtted to officers, enployees, or authorized
representatives of the state or of the United States with
responsibilities in water pollution control. However, this
di sclosure or transmttal may be made only after adequate witten
assurance is given to the executive director that the confidentiality
of the disclosed or transmtted records, data, or other information
will be afforded all reasonable protection allowed by |aw by the
receiving officer, enployee or authorized representative on behal f
of , and under the authority of, the receiving agency or political
entity.

(f) The executive director may not disclose or transmt
records, data, or other information considered confidential if he has
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reason to believe the recipient will not protect their
confidentiality to the nost reasonabl e extent provided by |aw

Amended by Acts 1985, 69th Leg., ch. 795, Sec. 1.001, 1.168; Acts
1991, 72nd Leg., 1st C. S., ch. 3, Sec. 1.016, eff. Aug. 12, 1991.

Sec. 5.176. COWPLAINT FILE. (a) The comm ssion shall maintain
afile on each witten conplaint filed with the comm ssion about a
matter within the comm ssion's regulatory jurisdiction. The file nust
i ncl ude:

(1) the nane of the person who filed the conplaint, unless
t he person has specifically requested anonymty;

(2) the date the conplaint is received by the comm ssion;

(3) the subject matter of the conplaint;

(4) the nanme of each person contacted in relation to the
conpl ai nt;

(5) a sunmary of the results of the review or investigation
of the conplaint; and

(6) an explanation of the reason the file was closed, if
the agency closed the file without taking action other than to
i nvestigate the conpl aint.

(b) The conm ssion shall establish and inpl enent procedures for
receiving conplaints submtted by neans of the Internet and orally
and shall maintain files on those conpl aints as provided by
Subsection (a).

Amrended by Acts 1985, 69th Leg., ch. 795, Sec. 1.001, eff. Sept. 1,
1985; Acts 2001, 77th Leg., ch. 965, Sec. 1.15, eff. Sept. 1, 2001.

Sec. 5.1765. PUBLI CATI ON OF | NFORMATI ON REGARDI NG COVPLAI NT
PROCEDURES AND PCOLICIES. The conmmi ssion shall establish a process
for educating the public regarding the conm ssion's conpl ai nt
policies and procedures. As part of the public education process,

t he comm ssion shall nake available to the public in panphlet form an
expl anation of the conplaint policies and procedures, including

i nformation regardi ng and standards applicable to the collection and
preservation of credible evidence of environnental problens by
menbers of the public.
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Added by Acts 2001, 77th Leg., ch. 965, Sec. 1.14, eff. Sept. 1
2001.

Sec. 5.177. NOTI CE OF COVPLAI NT PROCEDURES; NOTICE OF
| NVESTI GATI ON STATUS. (a) The agency shall provide to the person
filing the conplaint about a matter within the comm ssion's
regul atory jurisdiction and to each person who is the subject of the
conplaint a copy of the comm ssion's policies and procedures relating
to conplaint investigation and resol ution.

(b) The conmm ssion, at |east quarterly until final disposition
of the conmplaint, shall notify the person filing the conplaint and
each person who is a subject of the conplaint of the status of the
i nvestigation unless the notice would jeopardi ze an undercover
i nvesti gati on.

(c) The conmission is not required to provide the information
described in Subsection (a) or (b) to a conplainant who files an
anonynous conpl aint or provides inaccurate contact information.

Amended by Acts 1985, 69th Leg., ch. 795, Sec. 1.001, eff. Sept. 1
1985; Acts 2001, 77th Leg., ch. 965, Sec. 1.15, eff. Sept. 1, 2001.

Sec. 5.1771. COORDI NATI ON OF COVPLAI NT | NVESTI GATI ONS W TH
LOCAL ENFORCEMENT OFFI CIALS: TRAINING (a) The comm ssion shal
share information regarding a conplaint about a matter within the
conmmi ssion's regulatory jurisdiction made to the conm ssion with
| ocal officials with authority to act on the conplaint in the county
or municipality in which the alleged action or om ssion that is the
subj ect of the conplaint occurred or is threatening to occur.

(b) On request, the comm ssion shall provide training for |oca
enforcenment officials in investigating conplaints and enforcing
environnmental laws relating to matters under the conm ssion's
jurisdiction under this code or the Health and Safety Code. The
trai ning nmust include, at a m ni num

(1) procedures for |ocal enforcenent officials to use in
addressing citizen conplaints if the comm ssion is unavail able or
unable to respond to the conplaint; and

(2) an explanation of |ocal government authority to enforce
state laws and comm ssion rules relating to the environnment.
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(c) The conm ssion nay charge a reasonable fee for providing
training to | ocal enforcenment officials as required by Subsection (b)
in an anount sufficient to recover the costs of the training.

Added by Acts 2001, 77th Leg., ch. 965, Sec. 1.16, eff. Sept. 1
2001.

Sec. 5.1772. AFTER HOURS RESPONSE TO COMPLAI NTS. (a) The
comm ssion shall adopt and inplenent a policy to provide tinely
response to conpl aints during periods outside regular business hours.

(b) This section does not:

(1) require availability of field inspectors for response
24 hours a day, seven days a week, in all parts of the state; or
(2) authorize additional use of overtine.

Added by Acts 2001, 77th Leg., ch. 965, Sec. 1.16, eff. Sept. 1
2001.

Sec. 5.1773. COWPLAI NT ASSESSMENT. (a) The commi ssion
annual Iy shall conduct a conprehensive analysis of the conplaints it
receives, including analysis by the foll ow ng categories:

(1) air;

(2) water;

(3) waste;

(4) priority classification;

(5) region;

(6) conmm ssion response;

(7) enforcenent action taken; and
(8) trends by conplaint type.

(b) In addition to the analysis required by Subsection (a), the
commi ssion shall assess the inpact of changes made in the
conmmi ssion's conpl aint policy.

Added by Acts 2001, 77th Leg., ch. 965, Sec. 1.16, eff. Sept. 1
2001.

Sec. 5.178. BIENNIAL REPORTS. (a) On or before Decenber 1 of
each even-nunbered year, the comm ssion shall file with the governor
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and the nenbers of the legislature a witten report that includes a
statenment of the activities of the comm ssion during the preceding
fiscal biennium
(b) The report due by Decenber 1 of an even-nunbered year shal
i nclude, in addition:
(1) the comm ssion's recommendations for necessary and
desirable legislation; and
(2) the follow ng reports:
(A) the assessnents and reports required by Section
361. 0219(c), Health and Safety Code;
(B) the reports required by Section 26.0135(d) and
Section 5.02, Chapter 133, Acts of the 69th Legi sl ature, Regular
Sessi on, 1985; and
(© a sunmmary of the anal yses and assessnents required
by Section 5.1773.
(c) Repealed by Acts 2003, 78th Leg., 3rd C.S., ch. 3, Sec.
7.04(b).
(d) Repealed by Acts 2011, 82nd Leg., R S., Ch. 1083, Sec.
25(164), eff. June 17, 2011.

Amrended by Acts 1985, 69th Leg., ch. 795, Sec. 1.001, eff. Sept. 1,
1985; Acts 1997, 75th Leg., ch. 1082, Sec. 2, eff. Sept. 1, 1997,
Acts 2001, 77th Leg., ch. 965, Sec. 1.17, eff. Sept. 1, 2001; Acts
2003, 78th Leg., 3rd C.S., ch. 3, Sec. 7.02, 7.03, 7.04(b), eff. Jan.
11, 2004.
Amended by:

Acts 2011, 82nd Leg., RS., Ch. 1083 (S.B. 1179), Sec. 25(164),
eff. June 17, 2011.

Acts 2013, 83rd Leg., RS., Ch. 161 (S.B. 1093), Sec. 21.001,
eff. Septenber 1, 2013.

Sec. 5.1781. REPORT TO SECRETARY OF STATE. (a) In this

section, "colonia" neans a geographic area that:

(1) is an economcally distressed area as defined by
Section 17.921;

(2) is located in a county any part of which is within 62
mles of an international border; and

(3) consists of 11 or nore dwellings that are located in
close proximty to each other in an area that nmay be described as a
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comunity or nei ghborhood.

(b) To assist the secretary of state in preparing the report
requi red under Section 405.021, CGovernnent Code, the conm ssion on a
quarterly basis shall provide a report to the secretary of state
detailing any projects funded by the comm ssion that provide
assi stance to col oni as.

(c) The report nust include:

(1) a description of any relevant projects;

(2) the location of each project;

(3) the nunber of colonia residents served by each project;

(4) the exact anobunt spent or the anticipated amount to be
spent on each colonia served by each project;

(5) a statenent of whether each project is conpleted and,
if not, the expected conpletion date of the project; and

(6) any other information, as determ ned appropriate by the
secretary of state.

(d) The conm ssion shall require an applicant for funds
adm ni stered by the comm ssion to submt to the comm ssion a colonia
classification nunber, if one exists, for each colonia that nay be
served by the project proposed in the application. |If a colonia does
not have a classification nunber, the conm ssion nay contact the
secretary of state or the secretary of state's representative to
obtain the classification nunber. On request of the comm ssion, the
secretary of state or the secretary of state's representative shal
assign a classification nunber to the col oni a.

Added by Acts 2007, 80th Leg., RS., Ch. 341 (S.B. 99), Sec. 12, eff.
June 15, 2007.

Sec. 5.179. SEAL. The comm ssion shall have a seal bearing the
wor ds Texas Natural Resource Conservation Comm ssion encircling the
oak and olive branches conmon to other official seals.

Amended by Acts 1985, 69th Leg., ch. 795, Sec. 1.001, eff. Sept. 1,
1985; Acts 1991, 72nd Leg., 1st C S., ch. 3, Sec. 1.017, eff. Aug.
12, 1991.

SUBCHAPTER F. EXECUTI VE DI RECTOR
Sec. 5.221. CENERAL RESPONSI BI LI TI ES OF THE EXECUTI VE DI RECTOR.
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The executive director shall manage the administrative affairs of the
conmi ssi on subject to this code and other |aws and under the general
supervi sion and direction of the comm ssion.

Amended by Acts 1985, 69th Leg., ch. 795, Sec. 1.001, eff. Sept. 1
1985.

Sec. 5.222. DELEGATI ON OF EXECUTI VE DI RECTOR S AUTHORI TY OR
DUTY. The executive director nay del egate to the executive
director's staff any authority or duty assigned to the executive
director unless the statute, rule, or order assigning or del egating
the authority or duty specifies otherw se.

Added by Acts 1997, 75th Leg., ch. 302, Sec. 2, eff. Sept. 1, 1997.
Renunbered from Sec. 5.238 by Acts 1999, 76th Leg., ch. 62, Sec.
19. 01(109), eff. Sept. 1, 1999.

Sec. 5.223. ADM NI STRATI VE ORGANI ZATI ON OF COW SSI ON.  Subj ect
to approval of the conm ssion, the executive director nay organi ze
and reorgani ze the adm nistrative sections and divisions of the
comm ssion in a manner and in a formthat will achieve the greatest
ef ficiency and effectiveness.

Amrended by Acts 1985, 69th Leg., ch. 795, Sec. 1.001, eff. Sept. 1,
1985.

Sec. 5.224. | NFORMVATI ON REQUEST TO BOARD. (a) Wth regard to
any matter pending before the comm ssion, the executive director may
obtain fromthe board information relating to that matter.

(b) On receiving a request fromthe executive director, the
board shoul d make the requested information available within 30 days
after the information is requested and shall nake the requested
informati on avail able not later than 90 days after the information is
request ed.

Amrended by Acts 1985, 69th Leg., ch. 795, Sec. 1.001, eff. Sept. 1,
1985.
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Sec. 5.225. CAREER LADDER PROGRAM The executive director or
hi s desi gnee shall devel op an intraagency career |adder program one
part of which shall require the intraagency posting of all nonentry
| evel positions concurrently with any public posting.

Amrended by Acts 1985, 69th Leg., ch. 795, Sec. 1.001, eff. Sept. 1,
1985.

Sec. 5.226. MERIT PAY. The executive director or his designee
shal | devel op a system of annual performance eval uati ons based on
nmeasurable job tasks. Al nerit pay for comm ssion enpl oyees nust be
based on the system established under this section.

Amended by Acts 1985, 69th Leg., ch. 795, Sec. 1.001, eff. Sept. 1
1985.

Sec. 5.227. EQUAL EMPLOYMENT OPPORTUNITY POLICY. (a) The
executive director or his designee shall prepare and naintain a
witten policy statement that inplenents a program of equal
enpl oynment opportunity to ensure that all personnel decisions are
made without regard to race, color, disability, sex, religion, age,
or national origin.

(b) The policy statenent nust include:

(1) personnel policies, including policies relating to
recrui tnment, evaluation, selection, training, and pronotion of
personnel, that show the intent of the comm ssion to avoid the
unl awf ul enpl oynent practices descri bed by Chapter 21, Labor Code;
and

(2) a conprehensive analysis of the extent to which the
conposition of the comm ssion's personnel is in accordance with state
and federal |aw and a description of reasonabl e nmethods to achieve
conpliance with state and federal |aw

(c) The policy statenent nust:

(1) be updated annually;

(2) be reviewed by the state Conmm ssion on Human Rights for
conpliance with Subsection (b)(1); and

(3) be filed with the governor's office.

Amrended by Acts 1985, 69th Leg., ch. 795, Sec. 1.001, eff. Sept. 1,
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1985; Acts 2001, 77th Leg., ch. 965, Sec. 1.18, eff. Sept. 1, 2001.

Sec. 5.228. APPEARANCES AT HEARINGS. (a) The position of and
i nformati on devel oped by the conm ssion shall be presented by the
executive director or his designated representative at hearings of
t he conmm ssion and the hearings held by federal, state, and |ocal
agencies on matters affecting the public's interest in the state's
envi ronnent and natural resources, including matters that have been
determ ned to be policies of the state.

(b) The executive director shall be named a party in hearings
before the commssion in a matter in which the executive director
bears the burden of proof.

(c) The executive director shall participate as a party in
contested case permt hearings before the comm ssion or the State
Ofice of Adm nistrative Hearings to:

(1) provide information to conplete the adm nistrative
record; and

(2) support the executive director's position devel oped in
t he underlying proceeding, unless the executive director has revised
or reversed that position.

(d) In a contested case hearing relating to a permt
application, the executive director or the executive director's
desi gnated representative may not rehabilitate the testinony of a
Wi tness unless the witness is a commi ssion enpl oyee.

(e) Repealed by Acts 2011, 82nd Leg., R S., Ch. 1021, Sec.

10. 04, eff. Septenber 1, 2011

(f) The fact that the executive director is not naned as a
party in a hearing before the comm ssion is not grounds for appealing
a conm ssi on deci si on.

Amended by Acts 1985, 69th Leg., ch. 795, Sec. 1.001, eff. Sept. 1
1985; Acts 1991, 72nd Leg., 1st C S., ch. 3, Sec. 1.018, eff. Aug.
12, 1991; Acts 2001, 77th Leg., ch. 965, Sec. 1.20, eff. Sept. 1
2001.
Amended by:

Acts 2011, 82nd Leg., R S., Ch. 1021 (H B. 2694), Sec. 10.02,
ef f. Septenber 1, 2011

Acts 2011, 82nd Leg., R S., Ch. 1021 (H B. 2694), Sec. 10. 04,
eff. Septenber 1, 2011
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Acts 2015, 84th Leg., R S., Ch. 116 (S.B. 709), Sec. 3, eff.
Sept enber 1, 2015.

Sec. 5.229. CONTRACTS. (a) The executive director, on behalf
of the comm ssion, nmay negotiate with and with the consent of the
commi ssion enter into contracts with the United States or any of its
agencies for the purpose of carrying out the powers, duties, and
responsibilities of the conmm ssion.

(b) The executive director, on behalf of the comm ssion, may
negotiate with and with the consent of the comm ssion enter into
contracts or other agreenents with states and political subdivisions
of this state or any other entity for the purpose of carrying out the
powers, duties, and responsibilities of the conmm ssion.

Amended by Acts 1985, 69th Leg., ch. 795, Sec. 1.001, eff. Sept. 1,
1985.

Sec. 5.2291. SCIENTIFIC AND TECHNI CAL SERVICES. (a) In this
section, "scientific and technical environnmental services" neans
services, other than engineering services, of a scientific or
techni cal nature the conduct of which requires technical training and
prof essional judgment. The termincludes nodeling, risk assessnent,
site characterization and assessnent, studies of the nagnitude,
source, and extent of contam nation, contam nant fate and transport
anal ysi s, watershed assessnent and analysis, total maximumdaily | oad
studies, scientific data analysis, and simlar tasks, to the extent
t hose tasks are not defined as the "practice of engi neering" under
Chapter 1001, Cccupations Code.

(b) Except as provided by Section 5.2292, the procurenent of a
contract for scientific and technical environnental services shall be
conducted under the procedures for professional services selection
provi ded in Subchapter A, Chapter 2254, Governnment Code.

Added by Acts 2001, 77th Leg., ch. 965, Sec. 1.21, eff. Sept. 1
2001. Anmended by Acts 2003, 78th Leg., ch. 1276, Sec. 14A 842, eff.
Sept. 1, 2003.
Amended by:

Acts 2011, 82nd Leg., R S., Ch. 1021 (H. B. 2694), Sec. 1.05, eff.
Septenber 1, 2011
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Sec. 5.2292. CONTRACTS FOR SERVI CES UNDER PETRCLEUM STORAGE
TANK STATE- LEAD PROGRAM (a) The executive director may directly
award a contract for scientific and technical environnmental services
to a person if:

(1) the contract is for the performance of services rel ated
to the renediation of a site that has been placed in the state-|ead
program under Section 26.3573(r-1);

(2) the person has registered to performcorrective action
under Section 26. 364;

(3) the personis eligible to receive a contract award from
t he state,;

(4) the person was performng related work at the site on
or before July 1, 2011; and

(5) the contract includes all contract provisions required
for state contracts.

(b) Notw thstandi ng Section 2254. 004, CGovernnent Code, the
executive director may directly award a contract for engineering
services to a person if:

(1) the contract is for the performance of services related
to the renmediation of a site that has been placed in the state-|ead
program under Section 26.3573(r-1);

(2) the person is licensed under Chapter 1001, QOccupations
Code;

(3) the person has registered to performcorrective action
under Section 26. 364;

(4) the person is eligible to receive a contract award from
t he state;

(5) the person was performng related work at the site on
or before July 1, 2011; and

(6) the contract includes all contract provisions required
for state contracts.

(c) Nothing in Subsection (a) or (b) requires the executive
director to nake an award at a site or prevents the executive
director fromnegotiating additional contract terns, including
qgual i fications.

Added by Acts 2011, 82nd Leg., R S., Ch. 1021 (H B. 2694), Sec. 1.06,
eff. Septenber 1, 2011
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Sec. 5.230. ENFORCEMENT. On approval of the comm ssion, the
executive director may enforce the terns and conditions of any
permt, certified filing, certificate of adjudication, order,
standard, or rule by injunction or other appropriate renmedy in a
court of conpetent jurisdiction.

Amrended by Acts 1985, 69th Leg., ch. 795, Sec. 1.001, eff. Sept. 1,
1985.

Sec. 5.231. TRAVEL EXPENSES. The executive director is
entitled to receive actual and necessary travel expenses. O her
enpl oyees of the comm ssion are entitled to receive travel expenses
as provided in the General Appropriations Act.

Amended by Acts 1985, 69th Leg., ch. 795, Sec. 1.001, eff. Sept. 1
1985.

Sec. 5.232. EMPLOYEE MOVI NG EXPENSES. |f provided by
| egi sl ative appropriation, the conm ssion may pay the costs of
transporting and delivering the househol d goods and effects of
enpl oyees transferred by the executive director from one pernanent
station to another when, in the judgnent of the executive director,
the transfer will serve the best interest of the state.

Amrended by Acts 1985, 69th Leg., ch. 795, Sec. 1.001, eff. Sept. 1,
1985.

Sec. 5.233. G FTS AND GRANTS. The executive director may apply
for, request, solicit, contract for, receive, and accept noney and
ot her assistance fromany source to carry out the powers and duties
under this code and other [|aw

Amended by Acts 1985, 69th Leg., ch. 795, Sec. 1.001, eff. Sept. 1
1985; Acts 1991, 72nd Leg., 1st C S., ch. 3, Sec. 1.019, eff. Aug.
12, 1991.
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Sec. 5.234. APPLI CATI ONS AND OTHER DOCUMENTS. (a) An
application, petition, or other docunent requiring action of the
conmm ssion shall be presented to the executive director and handl ed
as provided by this code or other law and in the rul es adopted by the
commi ssi on.

(b) After an application, petition, or other docunent is
processed, it shall be presented to the conm ssion for action as
required by law and rules of the conmssion. |If, in the course of
review ng an application and preparing a draft permt, the executive
director has required changes to be nade to the applicant's proposal,
t he executive director shall prepare a sunmary of the changes that
were made to increase protection of public health and the
envi ronment .

Amrended by Acts 1985, 69th Leg., ch. 795, Sec. 1.001, eff. Sept. 1,
1985; Acts 1991, 72nd Leg., 1st CS., ch. 3, Sec. 1.020, eff. Aug.
12, 1991; Acts 2001, 77th Leg., ch. 965, Sec. 1.22, eff. Sept. 1
2001.

Sec. 5.236. GROUNDWATER CONTAM NATI ON REPORTS. (a) |If the
executive director acquires information that confirnms that a
potential public health hazard exists because usabl e groundwat er has
been or is being contam nated, the executive director, not later than
the 30th day after the date on which the executive director acquires
the information confirm ng contam nation, shall give witten notice
of the contam nation to the foll ow ng persons:

(1) the county judge and the county health officer, if any,
in each county in which the contam nation has occurred or is
occurring;

(2) any person under the comm ssion's jurisdiction who is
suspected of contributing to the contani nation;

(3) any other state agency with jurisdiction over any
person who is suspected of contributing to the contam nation; and

(4) a groundwater conservation district, if the
contam nation has occurred or is occurring in the jurisdiction of the
district.

(b) The executive director shall give the notice in the manner
and form and include the information, required by rule of the
commi Sssi on.
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Added by Acts 1987, 70th Leg., ch. 393, Sec. 1, eff. Sept. 1, 1987.
Amended by:

Acts 2011, 82nd Leg., R S., Ch. 607 (S.B. 430), Sec. 1, eff.
Sept enber 1, 2011.

Sec. 5.237. OPERATING FUND. (a) The Texas Natural Resource
Conservation Comm ssion Qperating Fund is established in the
treasury. At the request of the conm ssion, the conptroller is
authorized to transfer to an account in the operating fund any
appropriations made to the comm ssion for the purpose of making
expenditures. After expenditures have been nmade fromthe operating
fund and proper line-itemappropriations identified, the comm ssion
shall submt periodic adjustnments to the conptroller in sunmary
anounts to record accurate cost allocations to the appropriate funds
and accounts. Periodic adjustnents under this section shall be made
at least quarterly.

(b) The comm ssion will establish and mai ntain accounting
records adequate to support the periodic reconciliation of operating
fund transfers and docunent expenditures from each fund or account.
Al'l expenditures shall be nade consistent with provisions of |aw
relating to the authorized use of each fund or account from which
appropriations are made to the conmm ssion.

Added by Acts 1993, 73rd Leg., ch. 746, Sec. 2, eff. Aug. 30, 1993.

Sec. 5.238. ADM NI STRATI VE ACCOUNT. The conmi ssion
adm ni strative account is an account in the general revenue fund.
The account consists of reinbursenments to the conmm ssion for services
provi ded by the conm ssion and other sources specified by |aw and
aut hori zed by | egislative appropriation.

Added by Acts 1997, 75th Leg., ch. 333, Sec. 2, eff. Sept. 1, 1997.

Sec. 5.239. PUBLIC EDUCATI ON AND ASSI STANCE. (a) The
executive director shall ensure that the agency is responsive to
environnmental and citizens' concerns, including environnmental quality
and consumer protection.

(b) The executive director shall devel op and inplenent a
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programto:

(1) provide a centralized point for the public to access
i nformati on about the comm ssion and to | earn about matters regul at ed
by the conm ssion;

(2) identify and assess the concerns of the public in
regard to matters regul ated by the conm ssion; and

(3) respond to the concerns identified by the program

Added by Acts 2011, 82nd Leg., R S., Ch. 1021 (H B. 2694), Sec. 3.01,
eff. Septenber 1, 2011

SUBCHAPTER G OFFI CE OF PUBLI C | NTEREST COUNSEL
Sec. 5.271. CREATI ON AND GENERAL RESPONSI BI LI TY OF THE OFFI CE
OF PUBLI C | NTEREST COUNSEL. The office of public interest counsel is
created to ensure that the conm ssion pronotes the public's interest.
The primary duty of the office is to represent the public interest as
a party to matters before the comm ssion.

Amended by Acts 1985, 69th Leg., ch. 795, Sec. 1.001, eff. Sept. 1,
1985; Acts 1989, 71st Leg., ch. 708, Sec. 1, eff. Aug. 28, 1989.
Amended by:

Acts 2011, 82nd Leg., R S., Ch. 1021 (H B. 2694), Sec. 3.02, eff.
Sept enber 1, 2011.

Sec. 5.272. PUBLIC | NTEREST COUNSEL. The office shall be
headed by a public interest counsel appointed by the comm ssion. The
executive director may submt the nanes and qualifications of
candi dates for public interest counsel to the comm ssion.

Amrended by Acts 1985, 69th Leg., ch. 795, Sec. 1.001, eff. Sept. 1,
1985; Acts 1989, 71st Leg., ch. 708, Sec. 1, eff. Aug. 28, 1989.

Sec. 5.2725. ANNUAL REPCRT; PERFORVANCE MEASURES. (a) The
of fice of public interest counsel shall report to the conm ssion each
year in a public neeting held on a date determ ned by the conmi ssion
to be tinely for the comm ssion to include the reported information
in the conmi ssion's reports under Sections 5.178(a) and (b) and in
the comm ssion's biennial |egislative appropriations requests as
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appropri at e:

(1) an evaluation of the office's performance in
representing the public interest in the precedi ng year;

(2) an assessnent of the budget needs of the office,
including the need to contract for outside expertise; and

(3) any legislative or regul atory changes recomended under
Section 5.273.

(b) The comm ssion and the office of public interest counsel

shall work cooperatively to identify performnce neasures for the
of fice.

Added by Acts 2011, 82nd Leg., R S., Ch. 1021 (H B. 2694), Sec. 3.03,
eff. Septenber 1, 2011

Sec. 5.273. DUTIES OF THE PUBLI C | NTEREST COUNSEL. (a) The
counsel shall represent the public interest and be a party to al
proceedi ngs before the comm ssion.

(b) The counsel may recommend needed | egislative and regul atory
changes.

Amrended by Acts 1985, 69th Leg., ch. 795, Sec. 1.001, eff. Sept. 1,
1985; Acts 1989, 71st Leg., ch. 708, Sec. 1, eff. Aug. 28, 1989;
Acts 2001, 77th Leg., ch. 965, Sec. 1.23, eff. Sept. 1, 2001.

Sec. 5.274. STAFF; COUTSIDE TECHNI CAL SUPPORT. (a) The office
shal | be adequately staffed to carry out its functions under this
code.

(b) The counsel may obtain and use outside technical support to
carry out its functions under this code.

Amended by Acts 1985, 69th Leg., ch. 795, Sec. 1.001, eff. Sept. 1,
1985; Acts 1989, 71st Leg., ch. 708, Sec. 1, eff. Aug. 28, 1989;
Acts 2001, 77th Leg., ch. 965, Sec. 1.23, eff. Sept. 1, 2001.

Sec. 5.275. APPEAL. A ruling, decision, or other act of the
comm ssion may not be appeal ed by the counsel.

Amended by Acts 1985, 69th Leg., ch. 795, Sec. 1.001, eff. Sept. 1
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1985; Acts 1989, 71st Leg., ch. 708, Sec. 1, eff. Aug. 28, 1989.

Sec. 5.276. FACTORS FOR PUBLI C | NTEREST REPRESENTATION. (a)
The conmm ssion by rule, after consideration of recommendations from
the office of public interest counsel, shall establish factors the
public interest counsel must consider before the public interest
counsel decides to represent the public interest as a party to a
conmi ssi on proceedi ng.
(b) Rules adopted under this section nust include:
(1) factors to determne the nature and extent of the
public interest; and
(2) factors to consider in prioritizing the workload of the
office of public interest counsel.

Added by Acts 2011, 82nd Leg., R S., Ch. 1021 (H B. 2694), Sec. 3.04,
eff. Septenber 1, 2011

SUBCHAPTER H. DELEGATI ON OF HEARI NGS

Sec. 5.311. DELEGATION OF RESPONSI BILITY. (a) The conm ssion
may del egate to an adm nistrative | aw judge of the State Ofice of
Adm ni strative Hearings the responsibility to hear any matter before
t he conm ssi on.

(b) Except as provided in Subsection (a), the admnistrative
| aw judge shall report to the comm ssion on the hearing in the manner
provi ded by | aw

Amended by Acts 1985, 69th Leg., ch. 795, Sec. 1.001, eff. Sept. 1,
1985. Renunbered from Water Code Sec. 5.313 and anmended by Acts
1995, 74th Leg., ch. 106, Sec. 2, eff. Sept. 1, 1995. Anended by
Acts 1997, 75th Leg., ch. 1010, Sec. 6.01, eff. Sept. 1, 1997.
Amended by:

Acts 2013, 83rd Leg., RS., Ch. 170 (H B. 1600), Sec. 2.02, eff.
Septenber 1, 2013.

Acts 2013, 83rd Leg., RS., Ch. 171 (S.B. 567), Sec. 2, eff.
Septenber 1, 2013.

Sec. 5.312. TIME LIMT FOR | SSUANCE OR DENIAL OF PERM TS. (a)
Except as provided in Subsection (b), all permt decisions shall be
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made wi thin 180 days of the receipt of the permt application or
application anmendnent or the determ nation of admnistrative
conpl et eness, whichever is |ater.

(b) This section does not apply to permts issued under
federal |y del egated or approved prograns unless allowed under that
program

Added by Acts 1991, 72nd Leg., 1st C. S., ch. 3, Sec. 1.022, eff. Aug.
12, 1991. Renunbered from Water Code Sec. 5.314 by Acts 1995, 74th
Leg., ch. 106, Sec. 2, eff. Sept. 1, 1995.

Sec. 5.313. HEARI NG EXAM NERS REFERENCED I N LAW Any reference
inlaw to a hearing exam ner who has a duty related to a case pending
before the comm ssion neans an adm nistrative |aw judge of the State
Ofice of Adm nistrative Hearings.

Amended by Acts 1995, 74th Leg., ch. 106, Sec. 2, eff. Sept. 1, 1995.

Sec. 5.315. DI SCOVERY | N CASES USI NG PREFI LED WRI TTEN
TESTI MONY. 1In a contested case hearing del egated by the comm ssion
to the State Ofice of Adm nistrative Hearings that uses prefiled
witten testinony, all discovery nust be conpleted before the
deadl i ne for the subm ssion of that testinony.

Added by Acts 2011, 82nd Leg., R S., Ch. 1021 (H B. 2694), Sec.
10. 03, eff. Septenmber 1, 2011
Amended by:

Acts 2015, 84th Leg., RS., Ch. 853 (S.B. 1148), Sec. 1, eff.
Sept enber 1, 2015.

SUBCHAPTER | . JUDI Cl AL REVI EW

Sec. 5.351. JUDICIAL REVIEWOF COW SSION ACTS. (a) A person
affected by a ruling, order, decision, or other act of the comm ssion
may file a petition to review, set aside, nodify, or suspend the act
of the comm ssi on.

(b) A person affected by a ruling, order, or decision of the
commi ssion nmust file his petition within 30 days after the effective
date of the ruling, order, or decision. A person affected by an act
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other than a ruling, order, or decision nmust file his petition within
30 days after the date the comm ssion perfornmed the act.

Amended by Acts 1985, 69th Leg., ch. 795, Sec. 1.001, eff. Sept. 1,
1985.

Sec. 5.352. REMEDY FOR COWM SSI ON OR EXECUTI VE DI RECTOR
| NACTION. A person affected by the failure of the comm ssion or the
executive director to act in a reasonable tinme on an application to
appropriate water or to performany other duty with reasonabl e
pronptness may file a petition to conpel the comm ssion or the
executive director to show cause why it should not be directed by the
court to take i medi ate acti on.

Amrended by Acts 1985, 69th Leg., ch. 795, Sec. 1.001, eff. Sept. 1,
1985.

Sec. 5.353. DILIGENT PROSECUTION OF SUT. The plaintiff shal
prosecute with reasonable diligence any suit brought under Section
5.351 or 5.352 of this code. |If the plaintiff does not secure proper
service of process or does not prosecute his suit within one year
after it is filed, the court shall presune that the suit has been
abandoned. The court shall dismss the suit on a notion for
di sm ssal made by the attorney general unless the plaintiff after
recei ving due notice can show good and sufficient cause for the
del ay.

Amended by Acts 1985, 69th Leg., ch. 795, Sec. 1.001, eff. Sept. 1,
1985.

Sec. 5.354. VENUE. A suit instituted under Section 5.351 or
5.352 of this code nmust be brought in a district court in Travis

County.
Amended by Acts 1985, 69th Leg., ch. 795, Sec. 1.001, eff. Sept. 1
1985.
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Sec. 5.355. APPEAL OF DI STRICT COURT JUDGVENT. A judgnent or
order of a district court in a suit brought for or against the
comm ssion is appeal able as are other civil cases in which the
district court has original jurisdiction.

Amrended by Acts 1985, 69th Leg., ch. 795, Sec. 1.001, eff. Sept. 1,
1985.

Sec. 5.356. APPEAL BY EXECUTI VE DI RECTOR PRECLUDED. A ruling,
order, decision, or other act of the comm ssion rmay not be appeal ed
by the executive director.

Amended by Acts 1985, 69th Leg., ch. 795, Sec. 1.001, eff. Sept. 1,
1985.

Sec. 5.357. LAWSUTS, C TATION. Law suits filed by and
agai nst the conm ssion or executive director shall be in the nane of
the comm ssion. In suits against the conm ssion or executive
director, citation my be served on the executive director.

Amrended by Acts 1985, 69th Leg., ch. 795, Sec. 1.001, eff. Sept. 1,
1985.

SUBCHAPTER J. CONSOLI DATED PERM T PROCESSI NG

Sec. 5.401. CONSOLI DATED PERM T PROCESSING (a) |If a plant,
facility, or site is required to have nore than one permt issued by
the comm ssion and the applications for all permts required by the
commi ssion are filed within a 30-day period, the comm ssion, on
request of the applicant, shall conduct coordinated application
reviews and one consolidated permt hearing on all permts requested
to be consolidated by the applicant and may i ssue one consol i dated
permt. On request of the applicant, the conm ssion shall issue one
consolidated permt.

(b) The executive director shall designate one permt program
as the |l ead programfor coordination, and that programis the point
of contact regarding the consolidated permt.

(c) The executive director may require separate processing of
consol i dated applications or may return to the applicant parts of an
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application if the executive director determ nes that the applicant
has submitted an i nconplete application or if the applicant does not
respond as requested to notices of deficiency.

(d) A federal operating permt governed by the requirenents of
Sections 382. 054-382.0543, Health and Safety Code, may not be
consolidated wwth other permits under this subchapter

Added by Acts 1997, 75th Leg., ch. 1373, Sec. 1, eff. Sept. 1, 1997.

Sec. 5.402. REQUEST FOR SEPARATE PROCESSING (a) At any time
before the public notice of the opportunity to request a hearing on a
permt application, the applicant may request that consolidated
appl i cations be processed separately as determ ned by the executive
director. The executive director shall process the applications
separately if the applicant submts a tinely request under this
subsecti on.

(b) At any tine after the notice of opportunity to request a
hearing but before referral of the matter to the State O fice of
Adm ni strative Hearings, the executive director nay separate the
applications for processing on a showi ng of good cause by the
applicant that the applications should be processed separately. For
pur poses of this subsection, "good cause" includes a change in the
statutory or regulatory requirenments governing a permt or a
substantial change in the factual circunmstances surrounding the
applications for permts.

(c) After an application has been referred to the State Ofice
of Adm nistrative Hearings, the applicant may have the applications
processed separately only on a showi ng of conpliance with comm ssion
procedural rules regarding the withdrawal of applications.

Added by Acts 1997, 75th Leg., ch. 1373, Sec. 1, eff. Sept. 1, 1997.

Sec. 5.403. RENEWAL PERI OD FOR CONSOLI DATED PERM T. The
renewal period for a consolidated permt issued under this subchapter
is the shortest termset by any state or federal statute or rule
governi ng one or nore of the authorizations sought in the
consol idated permt.

Added by Acts 1997, 75th Leg., ch. 1373, Sec. 1, eff. Sept. 1, 1997.
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Sec. 5.404. RENEWAL OF PERMTS. A permt issued under this
subchapter or a permt issued before and effective on Septenber 1
1997, that authorizes nore than one permt program may be renewed,
anended, or nodified as a consolidated permt or nay be separated by
program and the permts may be processed separately and subject to
the renewal, amendnent, or nodification requirenments of applicable
| aw governi ng operations at the facility, plant, or site.

Added by Acts 1997, 75th Leg., ch. 1373, Sec. 1, eff. Sept. 1, 1997.

Sec. 5.405. FEES. (a) Except as provided by Subsection (b),
the fee for a consolidated permit shall be conputed as if the permts
consol i dat ed had been processed separately.

(b) The conm ssion by rule may reduce the fee for a
consol idated permt below the total amount that the applicant would
have paid for processing the applications separately if the
commi ssion finds that consolidated processing results in savings to
t he agency.

Added by Acts 1997, 75th Leg., ch. 1373, Sec. 1, eff. Sept. 1, 1997.

Sec. 5.406. RULES. The conm ssion may adopt rules to
ef fectuate the purposes of this subchapter, including rules providing
for:
(1) conbined public notices of permts issued under the
authority of this section; or
(2) procedures for the processing and issuing of
consolidated permts.

Added by Acts 1997, 75th Leg., ch. 1373, Sec. 1, eff. Sept. 1, 1997.

SUBCHAPTER L. EMERGENCY AND TEMPORARY ORDERS
Sec. 5.501. EMERGENCY AND TEMPORARY ORDER OR PERM T; TEMPORARY
SUSPENSI ON OR AMENDVENT OF PERM T CONDI TION. (a) For the purposes
and in the manner provided by this subchapter, the comm ssion:
(1) nmay issue a tenporary or energency nandatory,
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perm ssive, or prohibitory order; and
(2) by tenporary or emergency order may:
(A) issue a tenporary permt; or
(B) tenporarily suspend or anend a permt condition.

(b) The conm ssion nmay issue an enmergency order under this
subchapter after providing the notice and opportunity for hearing
that the comm ssion considers practicable under the circunstances or
wi thout notice or hearing. Except as provided by Section 5.506,
notice nust be given not |later than the 10th day before the date set
for a hearing if the conm ssion requires notice and hearing before
issuing the order. The conmm ssion shall give notice not later than
the 20th day before the date set for a hearing on a tenporary order

(c) The conm ssion by order or rule nmay del egate to the
executive director the authority to:

(1) receive applications and issue energency orders under
this subchapter; and

(2) authorize, in witing, a representative or
representatives to act on the executive director's behalf under this
subchapt er.

(d) Chapter 2001, CGovernnent Code, does not apply to the
i ssuance of an energency order under this subchapter w thout a
heari ng.

(e) A law under which the conm ssion acts that requires notice
of hearing or that sets procedures for the issuance of permts does
not apply to a hearing on an energency order issued under this
subchapter unless the |law specifically requires notice for an
enmergency order. The commi ssion shall give the general notice of the
hearing that the comm ssion considers practicable under the
ci rcunst ances.

(f) An energency or tenporary order issued under this
subchapt er does not vest in the permt holder or recipient any rights
and expires in accordance with its ternmns.

(g) The conmm ssion may prescribe rules and adopt fees necessary
to carry out and adm nister this subchapter.

Added by Acts 1997, 75th Leg., ch. 1072, Sec. 1, eff. Sept. 1, 1997.

Sec. 5.502. APPLI CATI ON FOR EMERGENCY OR TEMPORARY ORDER. A
person other than the executive director or the executive director's
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representative who desires an energency or tenporary order under this
subchapter must submt a sworn witten application to the conm ssion
The application nust:

(1) describe the condition of enmergency or other condition
justifying the issuance of the order;

(2) allege facts to support the findings required under
t hi s subchapter;

(3) estinmate the dates on which the proposed order should
begi n and end;

(4) describe the action sought and the activity proposed to
be al |l owed, mandated, or prohibited; and

(5) include any other statenent or information required by
this subchapter or by the comm ssion.

Added by Acts 1997, 75th Leg., ch. 1072, Sec. 1, eff. Sept. 1, 1997.

Sec. 5.503. NOTICE OF | SSUANCE. Notice of the issuance of an
energency order shall be provided in accordance with conmm ssion
rul es.

Added by Acts 1997, 75th Leg., ch. 1072, Sec. 1, eff. Sept. 1, 1997.

Sec. 5.504. HEARING TO AFFIRM MODI FY, OR SET ASI DE ORDER. (a)
| f the comm ssion, the executive director, or the executive
director's representative issues an enmergency order under this
subchapter wi thout a hearing, the order shall set a tinme and pl ace
for a hearing to affirm nodify, or set aside the energency order to
be hel d before the comm ssion or its designee as soon as practicable
after the order is issued.

(b) At or followi ng the hearing required under Subsection (a),
the comm ssion shall affirm nodify, or set aside the energency
order.

(c) A hearing to affirm nodify, or set aside an energency
order shall be conducted in accordance with Chapter 2001, Government
Code, and comm ssion rules. Conm ssion rules concerning a hearing to
affirm nodify, or set aside an energency order nust provide for
presentation of evidence by the applicant under oath, presentation of
rebuttal evidence, and cross-exam nation of w tnesses.
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Added by Acts 1997, 75th Leg., ch. 1072, Sec. 1, eff. Sept. 1, 1997.

Sec. 5.505. TERM OF ORDER. An energency or tenporary order
i ssued under this subchapter nust be limted to a reasonable tine
specified by the order. Except as otherwi se provided by this
subchapter, the termof an enmergency order may not exceed 180 days.
An energency order may be renewed once for a period not to exceed 180
days.

Added by Acts 1997, 75th Leg., ch. 1072, Sec. 1, eff. Sept. 1, 1997.

Sec. 5.506. EMERGENCY SUSPENSI ON OF PERM T CONDI TI ON RELATI NG
TO, AND EMERGENCY AUTHORI TY TO MAKE AVAI LABLE WATER SET ASI DE FOR
BENEFI Cl AL | NFLOAS TO AFFECTED BAYS AND ESTUARI ES AND | NSTREAM USES.
(a) The conm ssion by enmergency or tenporary order may suspend a
permt condition relating to beneficial inflows to affected bays and
estuaries and instreamuses if the comm ssion finds that an energency
exi sts that cannot practicably be resolved in another way.

(a-1) State water that is set aside by the conm ssion to neet
the needs for freshwater inflows to affected bays and estuaries and
i nstream uses under Section 11.1471(a)(2) nmay be nade avail abl e
tenporarily for other essential beneficial uses if the comm ssion
finds that an energency exists that cannot practically be resolved in
anot her way.

(b) The conmm ssion nust give witten notice of the proposed
action to the Parks and Wl dlife Departnent before the comm ssion
suspends a pernit condition under Subsection (a) or nmakes water
avai l abl e tenporarily under Subsection (a-1). The conmm ssion shal
give the Parks and Wl dlife Departnent an opportunity to submt
comments on the proposed action for a period of 72 hours fromreceipt
of the notice and nust consider those comments before issuing an
order inplenenting the proposed action.

(c) The conm ssion nay suspend a permt condition under
Subsection (a) or nmake water available tenporarily under Subsection
(a-1) without notice except as required by Subsection (b).

(d) The conm ssion shall notify all affected persons
i mredi ately by publication.

Added by Acts 1997, 75th Leg., ch. 1072, Sec. 1, eff. Sept. 1, 1997.
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Amended by:

Acts 2007, 80th Leg., R S.,
Septenber 1, 2007.

Acts 2007, 80th Leg., R S
Sept enber 1, 2007.

Acts 2007, 80th Leg., R S.,
Sept enber 1, 2007.

Acts 2007, 80th Leg., R S.,
Septenber 1, 2007.

1351 (H.B. 3), Sec. 1.01, eff.
1351 (H.B. 3), Sec. 1.02, eff.

1430 (S.B. 3), Sec. 1.01, eff.

& g2 8 8

1430 (S.B. 3), Sec. 1.02, eff.

Sec. 5.507. EMERGENCY ORDER FOR OPERATI ON OF UTILITY THAT
DI SCONTI NUES OPERATI ON OR | S REFERRED FOR APPO NTMENT OF RECEI VER
The conm ssion may issue an energency order appointing a willing
person to tenporarily manage and operate a utility under Section
13.4132. Notice of the action is adequate if the notice is mailed or
hand delivered to the [ ast known address of the utility's
headquarters.

Added by Acts 1997, 75th Leg., ch. 1072, Sec. 1, eff. Sept. 1, 1997.
Amended by:

Acts 2013, 83rd Leg., RS., Ch. 170 (H B. 1600), Sec. 2.03, eff.
Sept enber 1, 2013.

Acts 2013, 83rd Leg., RS., Ch. 171 (S.B. 567), Sec. 3, eff.
Septenber 1, 2013.

Acts 2015, 84th Leg., RS., Ch. 853 (S.B. 1148), Sec. 2, eff.
Septenber 1, 2015.

Sec. 5.509. TEMPORARY OR EMERGENCY ORDER RELATI NG TO DI SCHARCGE
OF WASTE OR POLLUTANTS. (a) The comm ssion may issue an energency
or tenporary order relating to the discharge of waste or pollutants
into or adjacent to water in the state if:
(1) the order is necessary to enable action to be taken
nore expeditiously than is otherw se provided by Chapter 18 or 26, as
applicable, to effectuate the policy and purposes of that chapter;

and
(2) the conmi ssion finds that:
(A) the discharge is unavoi dable to:
(1) prevent loss of life, serious injury, or severe
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property damage;

(ii) prevent severe economc |oss or aneliorate
serious drought conditions, to the extent consistent with the
requirenents for United States Environnental Protection Agency
aut hori zation of a state permt program or

(1i1) make necessary and unforeseen repairs to a
facility;

(B) there is no feasible alternative to the proposed
di schar ge;

(C© the discharge will not cause significant hazard to
human 1ife and heal th, unreasonabl e danage to the property of persons
other than the applicant, or unreasonable econom c | oss to persons
ot her than the applicant; and

(D) the discharge will not present a significant hazard
to the uses that will be nmade of the receiving water after the
di schar ge.

(b) A person desiring a tenporary or emnergency order under this
section nust submt an application under Section 5.502 that, in
addition to conplying with that section

(1) states the volune and quality of the proposed
di schar ge;

(2) explains the neasures proposed to mnimze the vol une
and duration of the discharge; and

(3) explains the neasures proposed to nmaxim ze the waste
treatment efficiency of units not taken out of service or facilities
provided for interimuse.

Added by Acts 1997, 75th Leg., ch. 1072, Sec. 1, eff. Sept. 1, 1997.
Amended by:

Acts 2015, 84th Leg., RS., Ch. 756 (H B. 2031), Sec. 2, eff.
June 17, 2015.

Sec. 5.510. EMERCGENCY ORDER CONCERNI NG UNDERGROUND OR
ABOVEGROUND STORAGE TANKS. (a) The conmi ssion nay issue an
energency order to the owner or operator of an underground or
aboveground storage tank regul ated under Chapter 26 prohibiting the
owner or operator fromallow ng or continuing a release or threatened
rel ease and requiring the owner or operator to take the actions
necessary to elimnate the release or threatened release, if the
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conmmi ssion finds that:

(1) there is an actual or threatened rel ease of a regul ated
substance; and

(2) nore expeditious action than is otherw se provided
under Chapter 26 is necessary to protect the public health or safety
or the environnment from harm

(b) An energency order issued under this section must be:

(1) mailed by certified mail, return receipt requested, to
each person identified in the order;

(2) bhand delivered to each person identified in the order;
or

(3) on failure of service by certified mail or hand
delivery, served by publication one tine in the Texas Regi ster and
one tinme in a newspaper with general circulation in each county in
whi ch any of the persons identified in the order has a | ast known
addr ess.

Added by Acts 1997, 75th Leg., ch. 1072, Sec. 1, eff. Sept. 1, 1997.

Sec. 5.511. EMERGENCY ADM NI STRATI VE ORDER CONCERNI NG | MM NENT
AND SUBSTANTI AL ENDANGERMENT.  The conm ssion or the executive
director may issue an energency adm nistrative order under Section
361. 272, Health and Safety Code, in the manner provided by this
subchapt er

Added by Acts 1997, 75th Leg., ch. 1072, Sec. 1, eff. Sept. 1, 1997.

Sec. 5.512. EMERGENCY ORDER CONCERNI NG ACTI VITY OF SOLI D WASTE
MANAGEMENT. The comm ssion may i ssue an energency order concerning
an activity of solid waste managenent under the comm ssion's
jurisdiction, even if that activity is not covered by a permt, if
the comm ssion finds that an energency requiring i mediate action to
protect the public health and safety exists.

Added by Acts 1997, 75th Leg., ch. 1072, Sec. 1, eff. Sept. 1, 1997.

Sec. 5.513. EMERGENCY ORDER CONCERNI NG ON- SI TE SEWAGE DI SPOSAL
SYSTEM (a) The comm ssion may issue an energency order suspendi ng
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the registration of the installer of an on-site sewage di sposal
system regulating an on-site sewage di sposal system or both, if the
commi ssion finds that an enmergency exists and that the public health
and safety is endangered because of the operation of an on-site
sewage di sposal systemthat does not conply with Chapter 366, Health
and Safety Code, or a rule adopted under that chapter

(b) If an order issued under this section is adopted wthout
notice or hearing, the order nust set a tinme, not nore than 30 days
after the order is issued, for a hearing to affirm nodify, or set
asi de the order.

Added by Acts 1997, 75th Leg., ch. 1072, Sec. 1, eff. Sept. 1, 1997.

Sec. 5.514. CORDER | SSUED UNDER Al R EMERGENCY. (a) If the
comm ssion finds that a generalized condition of air pollution exists
that creates an energency requiring i mediate action to protect human
health or safety, the conm ssion, with the concurrence of the
governor, nmay issue an energency order requiring a person causing or
contributing to the air pollution to imedi ately reduce or
di sconti nue the em ssion of air contam nants.

(b) If the comm ssion finds that em ssions fromone or nore
sources are causing i mmnent danger to human health or safety but
that there is not a generalized condition of air pollution under
Subsection (a), the conm ssion nmay issue an energency order requiring
t he persons responsible for the emssions to i medi ately reduce or
di sconti nue the em ssions.

(c) Notw thstanding Section 5.504, the conmm ssion shall affirm
nodi fy, or set aside an order issued under this section not |ater
than 24 hours after the hearing under that section begins and w t hout
adj ournnment of the hearing.

(d) This section does not |limt any power that the governor or
anot her officer nmay have to declare an energency and to act on that
declaration if the power is conferred by |law or inheres in the
of fice.

Added by Acts 1997, 75th Leg., ch. 1072, Sec. 1, eff. Sept. 1, 1997.

Sec. 5.5145. EMERGENCY CORDER CONCERNI NG OPERATI ON OF ROCK
CRUSHER OR CONCRETE PLANT W THOUT PERM T. The conm ssion nay issue
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an emergency order under this subchapter suspending operations of a
rock crusher or a concrete plant that perforns wet batching, dry

bat ching, or central mxing and is required to obtain a permt under
Section 382.0518, Health and Safety Code, and is operating w thout

t he necessary permt.

Added by Acts 2001, 77th Leg., ch. 965, Sec. 5.08(a), eff. Sept. 1,
2001 and Acts 2001, 77th Leg., ch. 1271, Sec. 1, eff. Sept. 1, 2001.
Amended by:

Acts 2011, 82nd Leg., R S., Ch. 1072 (S.B. 1003), Sec. 2, eff.
June 17, 2011.

Sec. 5.5146. EMERCGENCY ORDER CONCERNI NG OPERATI ON OF CERTAI N
TREATMENT FACI LI TIES WTHOUT PERM T. The comr ssion may i ssue an
energency order under this subchapter suspendi ng operations of a
treatnment facility that:

(1) handl es waste and wastewater from humans or househol d
oper ati ons;

(2) is required to obtain a permt fromthe comm ssion; and

(3) is operating without the required permt.

Added by Acts 2015, 84th Leg., R S., Ch. 806 (H B. 3264), Sec. 1, eff.
June 17, 2015.

Sec. 5.515. EMERGENCY ORDER BECAUSE OF CATASTROPHE. (a) The
conmi ssion may i ssue an energency order authorizing i mediate action
for the addition, replacenent, or repair of facilities or control
equi pnent or the repair or replacenent of roads, bridges, or other
infrastructure i nprovenents necessitated by a catastrophe occurring
inthis state and the em ssion of air contam nants during the
addition, replacenment, or repair of those facilities, that equipnent,
or those inprovenments if the actions and em ssions are otherw se
precl uded under Chapter 382, Health and Safety Code.

(b) An order issued under this section:

(1) nmay authorize action only:
(A) on property on which a catastrophe has occurred;
(B) on other property that is owned by the owner or
operator of the damaged facility and that produces the sane
i nternmedi ates, products, or by-products; or
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(C© for a public works project needed to repair or
repl ace a damaged road, bridge, or other infrastructure inprovenent
destroyed during a catastrophe; and

(2) nust contain a schedule for submtting a conplete
application for a permt under Section 382.0518, Health and Safety
Code.

(c) The person applying for an energency order nust denonstrate
that there will be no nore than a de mnims increase in the
predi cted concentration of air contam nants at or beyond the property
line of the other property on which action is authorized under
Subsection (b)(1)(B). The conm ssion shall review and act on an
application submtted as provided by Subsection (b)(2) w thout regard
to construction activity under an order under this section.

(d) An applicant desiring an energency order under this section
must submt an application under Section 5.502 that, in addition to
conplying with that section

(1) describes the catastrophe;
(2) states that:

(A) the construction and em ssions are essential to
prevent loss of |life, serious injury, severe property damage, |oss of
a critical transportation thoroughfare, or severe econom c | o0ss not
attributable to the applicant's actions and are necessary for the
addition, replacenent, or repair of a facility or control equi pnment
or the repair or replacenent of a road, bridge, or other
infrastructure i nprovenent necessitated by the catastrophe;

(B) there is no practicable alternative to the proposed
construction and em ssions; and

(C the emissions will not cause or contribute to air
pol | uti on;
(3) estimtes the dates on which the proposed construction
or em ssions, or both, will begin and end;

(4) estimates the date on which the facility, equipment, or
infrastructure inprovenent will begin operation; and

(5) describes the quantity and type of air contam nants
proposed to be emtted.

(e) In this section, "catastrophe" neans an unforeseen event,

i ncluding an act of God, an act of war, severe weather, expl osions,
fire, or simlar occurrences beyond the reasonable control of the
applicant, that nmakes a facility or its related appurtenances or a
road, bridge, or other infrastructure inprovenent inoperable.
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Added by Acts 1997, 75th Leg., ch. 1072, Sec. 1, eff. Sept. 1, 1997.

Amended by:
Acts 2005, 79th Leg., Ch. 158 (H. B. 2949), Sec. 1, eff. Septenber
1, 2005.

Sec. 5.516. EMERGENCY ORDER UNDER SECTI ON 401. 056, HEALTH AND
SAFETY CODE. The comm ssion may issue an energency order under
Section 401. 056, Health and Safety Code, in the manner provi ded by
t his subchapter.

Added by Acts 1997, 75th Leg., ch. 1072, Sec. 1, eff. Sept. 1, 1997.

SUBCHAPTER M ENVI RONMENTAL PERM TTI NG PROCEDURES

Sec. 5.551. PERM TTI NG PROCEDURES; APPLICABILITY. (a) This
subchapt er establishes procedures for providing public notice, an
opportunity for public comrent, and an opportunity for public hearing
under Subchapters C-H, Chapter 2001, Governnent Code, regarding
commi ssion actions relating to a permt issued under Chapter 26 or 27
of this code or Chapter 361, Health and Safety Code. This subchapter
is procedural and does not expand or restrict the types of conm ssion
actions for which public notice, an opportunity for public comrent,
and an opportunity for public hearing are provided under Chapter 26
or 27 of this code or Chapter 361, Health and Safety Code.

(a-1) Notwithstanding Section 18.002, this subchapter does not
apply to a permt issued under Section 18.005(c)(2) if the point of
di scharge is not located within three mles of any point |ocated on
the coast of this state.

(b) The conmm ssion by rule shall provide for additional notice,
opportunity for public conmment, or opportunity for hearing to the
extent necessary to satisfy a requirenment for United States
Envi ronnmental Protection Agency authorization of a state permt
program

(c) In this subchapter, "permt" nmeans a permt, approval,
regi stration, or other formof authorization required by law for a
person to engage in an action.

Added by Acts 1999, 76th Leg., ch. 1350, Sec. 2, eff. Sept. 1, 1999.
Amended by:
Acts 2015, 84th Leg., RS., Ch. 756 (H B. 2031), Sec. 3, eff.
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June 17, 2015.

Sec. 5.552. NOTICE OF I NTENT TO OBTAIN PERMT. (a) The
executive director shall determ ne when an application is
adm ni stratively conpl ete.
(b) Not later than the 30th day after the date the executive
director determ nes the application to be adm nistratively conpl ete:
(1) the applicant shall publish notice of intent to obtain
a permt at |east once in the newspaper of largest circulation in the
county in which the facility to which the application relates is
| ocated or proposed to be located or, if the facility to which the
application relates is |located or proposed to be located in a
muni ci pality, at |east once in a newspaper of general circulation in
the municipality; and
(2) the chief clerk of the comm ssion shall mail notice of
intent to obtain a permt to:

(A) the state senator and representative who represent
the general area in which the facility is |located or proposed to be
| ocat ed;

(B) the mayor and health authorities of the
muni ci pality in which the facility is |ocated or proposed to be
| ocat ed;

(© the county judge and health authorities of the
county in which the facility is |located or proposed to be | ocat ed;
and

(D) the river authority in which the facility is
| ocated or proposed to be located if the application is under Chapter
26, Water Code.

(c) The comm ssion by rule shall establish the formand content

of the notice. The notice nust include:

(1) the location and nature of the proposed activity;

(2) the location at which a copy of the application is
avai l abl e for review and copyi ng as provided by Subsection (e);

(3) a description, including a tel ephone nunber, of the
manner in which a person may contact the comm ssion for further
i nformati on;

(4) a description, including a tel ephone nunber, of the
manner in which a person may contact the applicant for further
i nformati on;
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(5) a description of the procedural rights and obligations
of the public, printed in a font style or size that clearly provides
enphasi s and distinguishes it fromthe remai nder of the notice;

(6) a description of the procedure by which a person may be
placed on a mailing list in order to receive additional information
about the application;

(7) the time and | ocation of any public nmeeting to be held
under Subsection (f); and

(8) any other information the conmm ssion by rule requires.

(d) In addition to providing notice under Subsection (b)(1),

t he applicant shall conply with any applicable public notice
requi renents under Chapters 26 and 27 of this code, Chapter 361
Heal th and Safety Code, and rul es adopted under those chapters.

(e) The applicant shall nmake a copy of the application
avai l abl e for review and copying at a public place in the county in
which the facility is |located or proposed to be | ocat ed.

(f) The applicant, in cooperation with the executive director,
may hold a public neeting in the county in which the facility is
| ocated or proposed to be located in order to informthe public about
t he application and obtain public input.

Added by Acts 1999, 76th Leg., ch. 1350, Sec. 2, eff. Sept. 1, 1999.
Amended by Acts 2001, 77th Leg., ch. 679, Sec. 1, eff. Sept. 1, 2001.

Sec. 5.553. PRELI M NARY DECI SI ON;  NOTI CE AND PUBLI C COVIVENT.
(a) The executive director shall conduct a technical review of and
issue a prelimnary decision on the application.

(b) The applicant shall publish notice of the prelimnary
decision in a newspaper.

(c) The comm ssion by rule shall establish the formand content
of the notice, the manner of publication, and the duration of the
public conment period. The notice nust include:

(1) the information required by Sections 5.552(c)(1)-(5);

(2) a sunmary of the prelimnary decision

(3) the location at which a copy of the prelimnary
decision is available for review and copying as provided by
Subsection (e);

(4) a description of the manner in which conments regarding
the prelimnary decision may be submtted; and
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(5) any other information the conm ssion by rule requires.

(d) In addition to providing notice under this section, the
applicant shall conply with any applicable public notice requirenents
under Chapters 26 and 27 of this code, Chapter 361, Health and Safety
Code, and rul es adopted under those chapters.

(e) The applicant shall nake a copy of the prelimnary decision
avai l abl e for review and copying at a public place in the county in
which the facility is |located or proposed to be | ocat ed.

Added by Acts 1999, 76th Leg., ch. 1350, Sec. 2, eff. Sept. 1, 1999.

Sec. 5.554. PUBLIC MEETING  During the public coment period,
t he executive director nmay hold one or nore public nmeetings in the
county in which the facility is |located or proposed to be | ocat ed.
The executive director shall hold a public neeting:

(1) on the request of a nenber of the |egislature who
represents the general area in which the facility is |ocated or
proposed to be | ocated; or

(2) if the executive director determ nes that there is
substantial public interest in the proposed activity.

Added by Acts 1999, 76th Leg., ch. 1350, Sec. 2, eff. Sept. 1, 1999.

Sec. 5.555. RESPONSE TO PUBLI C COWENTS. (a) The executive
director, in accordance with procedures provided by comr ssion rule,
shall file with the chief clerk of the comm ssion a response to each
relevant and material public coment on the prelimnary decision
filed during the public coment period.

(b) The chief clerk of the comm ssion shall transmt the
executive director's decision, the executive director's response to
public conments, and instructions for requesting that the comm ssion
reconsi der the executive director's decision or hold a contested case
hearing to:

(1) the applicant;

(2) any person who subm tted coments during the public
coment period; and

(3) any person who requested to be on the mailing list for
the permt action.
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Added by Acts 1999, 76th Leg., ch. 1350, Sec. 2, eff. Sept. 1, 1999.

Sec. 5.5553. NOTICE OF DRAFT PERMT. (a) This section applies
only to a permt application that is eligible to be referred for a
contested case hearing under Section 5.556 or 5.557.

(b) Notwi thstanding any other |law, not |ater than the 30th day
before the date the conm ssion issues a draft permt in connection
with a permt application, the executive director shall provide
witten notice to the state senator and state representative of the
area in which the facility that is the subject of the permt is
| ocat ed.

Added by Acts 2015, 84th Leg., R S., Ch. 116 (S.B. 709), Sec. 4, eff.
Septenber 1, 2015.

Sec. 5.556. REQUEST FOR RECONSI DERATI ON OR CONTESTED CASE
HEARING (a) A person may request that the conm ssion reconsider
t he executive director's decision or hold a contested case hearing.
A request must be filed with the conm ssion during the period
provi ded by comm ssion rule.

(b) The conm ssion shall act on a request during the period
provi ded by conm ssion rule.

(c) The comm ssion may not grant a request for a contested case
heari ng unl ess the comm ssion determ nes that the request was filed
by an affected person as defined by Section 5.115.

(d) The comm ssion may not refer an issue to the State Ofice
of Administrative Hearings for a hearing unless the comm ssion
determ nes that the issue:

(1) involves a disputed question of fact;

(2) was raised during the public comrent period; and

(3) is relevant and material to the decision on the
appl i cation.

(e) If the conmmission grants a request for a contested case
hearing it shall

(1) limt the nunber and scope of the issues to be referred
to the State Ofice of Adm nistrative Hearings for a hearing;, and

(2) consistent with the nature and nunber of the issues to
be considered at the hearing, specify the maxi num expected duration
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of the hearing.

(f) This section does not preclude the conm ssion from hol di ng
a hearing if it determ nes that the public interest warrants doing
SoO.

Added by Acts 1999, 76th Leg., ch. 1350, Sec. 2, eff. Sept. 1, 1999.

Sec. 5.557. DI RECT REFERRAL TO CONTESTED CASE HEARI NG (a)
| medi ately after the executive director issues a prelimnary
deci sion on an application under Section 5.553, the conm ssion, on
the request of the applicant or the executive director, shall refer
the application directly to the State Ofice of Admnistrative
Hearings for a contested case hearing on whether the application
conplies with all applicable statutory and regul atory requirenents.

(b) Sections 5.554, 5.555, and 5.556 of this code and Sections
2003.047(e) and (f), Governnent Code, do not apply to an application
referred for a hearing under Subsection (a).

(c) Notw thstandi ng Subsection (b), the conm ssion by rule
shal |l provide for public conment and the executive director's
response to public comment to be entered into the admnistrative
record of decision on an application.

Added by Acts 2001, 77th Leg., ch. 935, Sec. 3, eff. June 14, 2001.

Sec. 5.558. CLEAN COAL PRQJECT PERM TTING. (a) As authorized
by federal |aw, the conm ssion by rule shall inplenment reasonably
stream i ned processes for issuing permts required to construct a
conmponent of the FutureGen project designed to neet the FutureGen
em ssions profile as defined by Section 382.0565, Health and Safety
Code.

(b) Wen acting under a rul e adopted under Subsection (a), the
conmmi ssion shall use public neetings, informal conferences, or
advi sory conmmttees to gather the opinions and advice of interested
persons.

(c) The permt processes authorized by this section are not
subject to the requirenents relating to a contested case hearing
under this chapter, Chapter 382, Health and Safety Code, or
Subchapters C-G Chapter 2001, Governnent Code.

(d) This section does not apply to an application for a permt
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to construct or nodify a new or existing coal-fired electric
generating facility that will use pul verized or supercritical
pul veri zed coal

Added by Acts 2005, 79th Leg., Ch. 1097 (H B. 2201), Sec. 7, eff. June
18, 2005.

SUBCHAPTER N. ESTUARY MANAGEMENT PLANS
Sec. 5.601. DEFINITIONS. In this subchapter:

(1) "Approved inplenentation prograni nmeans an
i npl ementation plan identified as part of an approved conprehensive
conservation and managenent pl an.

(2) "Approved conprehensive conservati on and nanagenent
pl an" means an estuary managenent plan that is prepared through the
efforts of citizens, organizations, industries, |ocal governnents,
and state and national agencies working together as part of the
Nat i onal Estuary Programto devel op | ong-term conprehensive
conservati on and managenent plans (CCMPs) and that has been approved
by the governor of Texas and the adm nistrator of the United States
Environnmental Protection Agency to protect the environnment and the
econom es of the state and of the regions with estuaries. The term
i ncludes the plans for Gal veston Bay and the Coastal Bend estuari es.

(3) "Inplenmenting agency” neans the entity identified for
day-to-day adm nistration of an estuary program An inplenenting
agency may be a state agency or other local or regional entity, as
identified in an approved estuary managenent pl an.

(4) "National Estuary Program neans the cooperative
estuary managenent program aut hori zed by and devel oped under Section
320 of the Federal Water Pollution Control Act (33 U S.C Section
1330), as anended.

Added by Acts 1999, 76th Leg., ch. 287, Sec. 1, eff. Aug. 30, 1999.
Renunbered from Sec. 5.551 by Acts 2001, 77th Leg., ch. 1420, Sec.
21.001(114), eff. Sept. 1, 2001.

Sec. 5.602. RECOGNI TI ON OF NATI ONAL SI GNI FI CANCE OF ESTUARI ES
OF TEXAS COAST. The state recognizes the state and nati ona
significance of estuaries on the Texas coast and that the cooperative
efforts created by the National Estuary Program serve a public and
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state purpose. By virtue of that state purpose, an approved

i npl enent ati on program established under the National Estuary Program
is eligible to receive state funds through a grant program

adm ni stered by the conmm ssi on.

Added by Acts 1999, 76th Leg., ch. 287, Sec. 1, eff. Aug. 30, 1999.
Renunbered from Sec. 5.552 by Acts 2001, 77th Leg., ch. 1420, Sec.
21.001(114), eff. Sept. 1, 2001.

Sec. 5.603. FIND NG OF BENEFI T AND PUBLI C PURPOSE. The state
recogni zes the inportance of inplenenting estuary managenent plans by
protecting and i nproving water quality and restoring estuarine
habitat that makes the bays and estuaries productive, protecting the
econom es of those areas, and continuing the involvenent of the
public and the many interests who use and appreci ate the estuarine
resources of Texas. State and |ocal government participation in
estuary prograns to protect natural resources serves a public use and
benefit. The state and the inplenenting agenci es recogni ze the
prerogatives of |ocal governnments and the sanctity of private
property rights. No action by an estuary programis intended to
usurp the authority of any | ocal governnment. A |local governnent's
participation in or withdrawal froman estuary programis at the sole
di scretion of the | ocal governnment and is subject only to the | ocal
governnment's obligation to conplete any financial commtnent it has
made.

Added by Acts 1999, 76th Leg., ch. 287, Sec. 1, eff. Aug. 30, 1999.
Renunbered from Sec. 5.553 by Acts 2001, 77th Leg., ch. 1420, Sec.
21.001(114), eff. Sept. 1, 2001.

Sec. 5.604. LEAD STATE AGENCY. The conm ssion is the |ead
state agency for the inplenentation of approved conprehensive
conservati on and managenent pl ans devel oped under the Nati onal
Estuary Program The conm ssion nay accept federal grants for
pur poses of this subchapter and may award grants and enter into
contracts with an inplenenting agency for the inplenentation of
approved pl ans under this subchapter.

Added by Acts 1999, 76th Leg., ch. 287, Sec. 1, eff. Aug. 30, 1999.
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Renunbered from Sec. 5.554 by Acts 2001, 77th Leg., ch. 1420, Sec.
21.001(114), eff. Sept. 1, 2001.

Sec. 5.605. STATE AGENCY PARTICIPATION. (a) The follow ng
state agencies shall participate and provi de assistance to the
estuary prograns in inplenenting approved conprehensive conservation
and managenent pl ans:

(1) the General Land Ofice;

(2) the Parks and WIldlife Departnment;

(3) the Texas Departnment of Transportation;

(4) the Railroad Conm ssion of Texas;

(5) the State Soil and Water Conservation Board;
(6) the Texas Water Devel opnent Board; and

(7) the Texas Departnent of Health.

(b) Oher state agencies may participate as necessary or
conveni ent.

Added by Acts 1999, 76th Leg., ch. 287, Sec. 1, eff. Aug. 30, 1999.
Renunbered from Sec. 5.555 by Acts 2001, 77th Leg., ch. 1420, Sec.
21.001(114), eff. Sept. 1, 2001.

Sec. 5.606. ESTUARY PROCGRAM COFFI CES. To acconplish the
pur poses of this subchapter, the estuary programoffice of any
estuary of the state included in the National Estuary Program and for
whi ch the commi ssion is the inplenenting agency shall be naintai ned
in the region of the estuary involved.

Added by Acts 1999, 76th Leg., ch. 287, Sec. 1, eff. Aug. 30, 1999.
Renunbered from Sec. 5.556 by Acts 2001, 77th Leg., ch. 1420, Sec.
21.001(114), eff. Sept. 1, 2001.

Sec. 5.607. | MPLEMENTATI ON FUNDI NG.  Fundi ng for the
i mpl enent ati on of approved conprehensive conservati on and nmanagenent
plans is to be shared by the state, |ocal governments in the area of
the estuaries, the federal governnent, and other participants.

Added by Acts 1999, 76th Leg., ch. 287, Sec. 1, eff. Aug. 30, 1999.
Renunbered from Sec. 5.557 by Acts 2001, 77th Leg., ch. 1420, Sec.
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21.001(114), eff. Sept. 1, 2001.

Sec. 5.608. ELIGBILITY FOR STATE FUNDI NG. A conprehensi ve
conservation and managenent plan is eligible for state funding to
assist in inplenmentation of the plan if:

(1) the estuary involved has been designated jointly by the
governor and the United States Environnental Protection Agency as an
estuary of national significance in accordance with Section 320 of
the Federal Water Pollution Control Act (33 U S.C. Section 1330), as
amended; and

(2) the conprehensive conservation and nmanagenent plan for
the estuary involved, together with the acconpanyi ng inplenentation
pl an, has been conpl eted and approved.

Added by Acts 1999, 76th Leg., ch. 287, Sec. 1, eff. Aug. 30, 1999.
Renunbered from Sec. 5.558 by Acts 2001, 77th Leg., ch. 1420, Sec.
21.001(114), eff. Sept. 1, 2001.

Sec. 5.609. ADM NI STRATION. The commi ssion, as the |lead state
agency for admnistering the state's share of funds, and any state
agency designated as an inplenenting agency for an approved
conprehensi ve conservati on and managenent plan may accept and nake
grants and enter into contracts to acconplish the actions identified
in the approved plan and to further the purposes of this subchapter.

Added by Acts 1999, 76th Leg., ch. 287, Sec. 1, eff. Aug. 30, 1999.
Renunbered from Sec. 5.559 by Acts 2001, 77th Leg., ch. 1420, Sec.
21.001(114), eff. Sept. 1, 2001.

SUBCHAPTER P. FEES

Sec. 5.701. FEES. (a) The executive director shall charge and
collect the fees prescribed by |aw. The executive director shal
make a record of fees prescribed when due and shall render an account
to the person charged with the fees. Each fee is a separate charge
and is in addition to other fees unless provided otherw se. Except
as otherw se provided, a fee assessed and col |l ected under this
section shall be deposited to the credit of the water resource
managenent account.
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(1) Notwi thstandi ng other provisions, the comm ssion by
rule may establish due dates, schedul es, and procedures for
assessnment, collection, and remttance of fees due the comm ssion to
ensure the cost-effective adm nistration of revenue collection and
cash managenent prograns.

(2) Notw thstandi ng other provisions, the conmm ssion by
rule shall establish uniformand consistent requirenents for the
assessnment of penalties and interest for |ate paynent of fees owed
the state under the comm ssion's jurisdiction. Penalties and
i nterest established under this section shall not exceed rates
established for delinquent taxes under Sections 111.060 and 111. 061
Tax Code.

(b) Except as otherwi se provided by law, the fee for filing an
application or petition is $100 plus the cost of any required noti ce.
The fee for a by-pass permt shall be set by the comm ssion at a
reasonabl e amount to recover costs, but not |ess than $100.

(c) The fee for filing a water pernmt application is $100 plus
the cost of required notice.

(d) The fee for filing an application for fixing or adjusting
rates is $100 plus the cost of required notice.

(e) A person who files with the comm ssion a petition for the
creation of a water district or addition of sewage and drai nage
powers or a resolution for a water district conversion nust pay a
one-time nonrefundabl e application fee. The conm ssion by rule may
establish the application fee in an anmount sufficient to cover the
costs of review ng and processing the application, plus the cost of
requi red notice. The comm ssion may al so use the application fee to
cover other costs incurred to protect water resources in this state,
i ncl udi ng assessnent of water quality, reasonably related to the
activities of any of the persons required to pay a fee under the
statutes listed in Subsection (p). This fee is the only fee that the
conmi ssion may charge with regard to the processing of an application
for creation of a water district, addition of sewage or drai nage
powers, or conversion under this code.

(f) A person who files a bond issue application with the
comm ssion nust pay an application fee set by the conm ssion. The
commi ssion by rule may set the application fee in an anount not to
exceed the costs of review ng and processing the application, plus
the cost of required notice. |f the bonds are approved by the
commi ssion, the seller shall pay to the conm ssion a percentage of
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t he bond proceeds not later than the seventh business day after
recei pt of the bond proceeds. The comm ssion by rule may set the
percentage of the proceeds in an anount not to exceed 0.25 percent of
the principal anpbunt of the bonds actually issued. Proceeds of the
fees shall be used to supplenent any other funds avail able for paying
expenses of the comm ssion in supervising the various bond and
construction activities of the districts filing the applications.

(g) The fee for recording an instrunent in the office of the
conmmi ssion is $1.25 per page.

(h) The fee for the use of water for irrigation is 50 cents per
acre to be irrigated.

(1) The fee for inpounding water, except under Section 11.142
of this code, is 50 cents per acre-foot of storage, based on the
total hol ding capacity of the reservoir at normal operating |evel.

(J) The fee for other uses of water not specifically nanmed in
this section is $1 per acre-foot, except that no political
subdi vision may be required to pay fees to use water for recharge of
under ground freshwat er - beari ng sands and aqui fers or for abatenment of
natural pollution. A fee is not required for a water right that is
deposited into the Texas Water Trust.

(k) A fee charged under Subsections (h) through (j) of this
section for one use of water under a permt fromthe comm ssion nmay
not exceed $50, 000. The fee for each additional use of water under a
permt for which the maximnumfee is paid may not exceed $10, 000.

(1) The fees prescribed by Subsections (h) through (j) of this
section are one-tine fees, payable when the application for an
appropriation is made. However, if the total fee for a permt
exceeds $1, 000, the applicant shall pay one-half of the fee when the
application is filed and one-half within 180 days after notice is
mailed to himthat the permt is granted. |If the applicant does not
pay all of the anpbunt owed before beginning to use water under the
permt, the permt is annulled.

(m If apermt is annulled, the matter reverts to the status
of a pending, filed application and, on the paynent of use fees as
provi ded by Subsections (h) through (1) of this section together with
sufficient postage fees for mailing notice of hearing, the conmm ssion
shal |l set the application for hearing and proceed as provided by this
code.

(n)(1) Each provider of potable water or sewer utility service
shall collect a regulatory assessnment from each retail custoner as
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fol | ows:

(A) Anpublic utility as defined in Section 13.002 shal
collect fromeach retail custonmer a regulatory assessnent equal to
one percent of the charge for retail water or sewer service.

(B) A water supply or sewer service corporation as
defined in Section 13.002 shall collect fromeach retail custoner a
regul atory assessnment equal to one-half of one percent of the charge
for retail water or sewer service.

(C© Adistrict as defined in Section 49.001 that
provi des potable water or sewer utility service to retail customers
shall collect fromeach retail custoner a regulatory assessnment equa
to one-half of one percent of the charge for retail water or sewer
servi ce.

(2) The regulatory assessnment may be listed on the
custoner's bill as a separate itemand shall be collected in addition
to other charges for utility services.

(3) The assessnents collected under this subsection nay be
appropriated by a rider to the General Appropriations Act to an
agency with duties related to water and sewer utility regulation or
representation of residential and small conmercial consuners of water
and sewer utility services solely to pay costs and expenses incurred
by the agency in the regulation of districts, water supply or sewer
service corporations, and public utilities under Chapter 13.

(4) The comm ssion shall annually use a portion of the
assessments to provide on-site technical assistance and training to
public utilities, water supply or sewer service corporations, and
districts. The comm ssion shall contract with others to provide the
servi ces.

(5) The comm ssion by rule may establish due dates,
coll ection procedures, and penalties for |late paynent related to
regul atory assessnents under this subsection. The executive director
shal |l collect all assessnments fromthe utility service providers.

(6) The comm ssion shall assess a penalty against a
muni ci pality with a population of nore than 1.5 mllion that does not
provi de mnunici pal water and sewer services in an annexed area in
accordance wth Section 43. 0565, Local Governnent Code. A penalty
assessed under this paragraph shall be not nore than $1, 000 for each
day the services are not provided after March 1, 1998, for areas
annexed before January 1, 1993, or not provided within 4-1/2 years
after the effective date of the annexation for areas annexed on or
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after January 1, 1993. A penalty collected under this paragraph
shal | be deposited to the credit of the water resource managenent
account to be used to provide water and sewer service to residents of
the city.

(7) The regul atory assessnment does not apply to water that
has not been treated for the purpose of human consunpti on.

(o) A fee inposed under Subsection (j) of this section for the
use of saline tidal water for industrial processes shall be $1 per
acre-foot of water diverted for the industrial process, not to exceed
a total fee of $5, 000.

(p) Notw thstanding any other |law, fees collected for deposit
to the water resource managenent account under the follow ng statutes
may be appropriated and used to protect water resources in this
state, including assessnent of water quality, reasonably related to
the activities of any of the persons required to pay a fee under:

(1) Subsection (b), to the extent those fees are paid by
wat er districts, and Subsections (e), (f), and (n);

(2) Section 54.037(c); or

(3) Section 367.010, Health and Safety Code.

(g) Notw thstanding any other |law, fees collected for deposit
to the water resource managenent account under the follow ng statutes
may be appropriated and used to protect water resources in this
state, including assessnent of water quality, reasonably related to
the activities of any of the persons required to pay a fee under:

(1) Subsections (b) and (c), to the extent those fees are
collected in connection with water use or water quality permts;

(2) Subsections (h)-(l);

(3) Section 11.138(Q);

(4) Section 11.145;

(5) Section 26.0135(h);

(6) Sections 26.0291, 26.044, and 26.0461; or

(7) Sections 341.041, 366.058, and 366.059, Health and
Saf ety Code.

(r) Repealed by Acts 2011, 82nd Leg., R S., Ch. 1021, Sec.
2.07, eff. Septenber 1, 2011

Amended by Acts 1985, 69th Leg., ch. 239, Sec. 38, eff. Sept. 1,
1985. Renunbered from Sec. 5.182 and anended by Acts 1985, 69th
Leg., ch. 795, Sec. 1.001, eff. Sept. 1, 1985. Anended by Acts 1987,
70th Leg., ch. 399, Sec. 1, eff. Sept. 1, 1987; Acts 1991, 72nd
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Leg., ch. 710, Sec. 10, eff. Aug. 26, 1991; Acts 1991, 72nd Leg.,
1st C.S., ch. 3, Sec. 1.021, eff. Aug. 12, 1991; Acts 1991, 72nd
Leg., 1st C.S., ch. 3, Sec. 4.01, eff. Sept. 1, 1991; Acts 1993,
73rd Leg., ch. 564, Sec. 1.02, eff. June 11, 1993; Acts 1993, 73rd
Leg., ch. 746, Sec. 1, eff. Aug. 30, 1993; Acts 1993, 73rd Leg., ch.
772, Sec. 1, eff. Aug. 30, 1993; Acts 1997, 75th Leg., ch. 333, Sec.
1, eff. Sept. 1, 1997; Acts 1997, 75th Leg., ch. 1010, Sec. 4.42,
eff. Sept. 1, 1997; Acts 2001, 77th Leg., ch. 966, Sec. 4.03, eff.
Sept. 1, 2001. Redesignated from Sec. 5.235 and anended by Acts
2001, 77th Leg., ch. 965, Sec. 3.02, eff. Sept. 1, 2001; Acts 2003,
78th Leg., ch. 200, Sec. 6(a), eff. Sept. 1, 2003.
Amended by:

Acts 2007, 80th Leg., R S
Sept enber 1, 2007.

Acts 2007, 80th Leg., R S.,
Sept enber 1, 2007.

Acts 2009, 81st Leg., R S.,
Septenber 1, 2009.

Acts 2011, 82nd Leg., R S
Septenber 1, 2011

Acts 2011, 82nd Leg., R S.,
Sept enber 1, 2011.

1351 (H.B. 3), Sec. 1.03, eff.
1430 (S.B. 3), Sec. 1.03, eff.
1316 (H B. 2667), Sec. 4, eff.

1021 (H. B. 2694), Sec. 2.07, eff.

S 8 & 2 8

1021 (H.B. 2694), Sec. 6.03, eff.

Sec. 5.702. PAYMENT OF FEES REQUI RED WHEN DUE. (a) A fee due
t he comm ssion under this code or the Health and Safety Code shall be
paid on the date the fee is due, regardl ess of whether the fee is
billed by the comm ssion to the person required to pay the fee or is
cal cul ated and paid to the conm ssion by the person required to pay
t he fee.

(b) A person required to pay a fee to the conm ssion may not
di spute the assessnent of or anobunt of a fee before the fee has been
paid in full.

Added by Acts 2001, 77th Leg., ch. 965, Sec. 3.03, eff. Sept. 1
2001.

Sec. 5.703. FEE ADJUSTMENTS. (a) The comm ssion may not
consi der adjusting the anount of a fee due the conm ssion under this
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code or the Health and Safety Code:

(1) before the fee has been paid in full; or

(2) if the request for adjustnent is received after the
first anniversary of the date on which the fee was paid in full.

(b) A person who pays an anount that exceeds the anobunt of the
fee due because the comm ssion incorrectly calculated the fee or the
person nade a duplicate paynent may request a refund of the excess
anount paid before the fourth anniversary of the date on which the
excess anount was paid.

(c) A request for a refund or credit in an anount that exceeds
$5, 000 shall be forwarded for approval to the conmi ssion fee audit
staff, together with an explanation of the grounds for the requested
refund or credit. Approval of a refund or credit does not prevent
the fee audit staff from conducting a subsequent audit of the person
for whomthe refund or credit was approved.

Added by Acts 2001, 77th Leg., ch. 965, Sec. 3.03, eff. Sept. 1
2001.

Sec. 5.704. NOTICE OF CHANGE | N PAYMENT PROCEDURE. The
comm ssion shall pronptly notify each person required to pay a
commi ssion fee under this code or the Health and Safety Code of any
change in fee paynent procedures.

Added by Acts 2001, 77th Leg., ch. 965, Sec. 3.03, eff. Sept. 1,
2001.

Sec. 5.705. NOTICE OF VIOLATION. (a) The conm ssion nay issue
a notice of violation to a person required to pay a comm ssion fee
under this code or the Health and Safety Code for know ngly violating
reporting requirements or knowingly calculating the fee in an anount
| ess than the anmount actually due.

(b) The executive director may nodify audit findings reported
by a conmi ssion fee auditor only if the executive director provides a
witten explanation show ng good cause for the nodification.

Added by Acts 2001, 77th Leg., ch. 965, Sec. 3.03, eff. Sept. 1,
2001.
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Sec. 5.706. PENALTIES AND | NTEREST ON DELI NQUENT FEES. (a)
Except as otherw se provided by |law, the conmm ssion may collect, for
a delinquent fee due the comm ssion under this code or the Health and
Saf ety Code:

(1) a penalty in an anount equal to five percent of the
anmount of the fee due, if the fee is not paid on or before the day on
which the fee is due; and

(2) an additional penalty in an amobunt equal to five
percent of the anount due, if the fee is not paid on or before the
30th day after the date on which the fee was due.

(b) Unless otherwi se required by |aw interest accrues,
begi nning on the 61st day after the date on which the fee was due, on
the total amount of fee and penalties that have not been paid on or
before the 61st day after the date on which the fee was due. The
yearly interest rate is the rate of interest established for
del i nquent taxes under Section 111.060, Tax Code.

(c) The executive director may nodify a penalty or interest on
a fee and penalties authorized by this section if the executive
director provides a witten explanation showi ng good cause for the
nodi fi cati on.

(d) Penalties and interest collected by the comm ssion under
this section or under other |aw, unless that |aw otherw se provides,
shal |l be deposited to the credit of the fund or account to which the
fee is required to be deposited.

Added by Acts 2001, 77th Leg., ch. 965, Sec. 3.03, eff. Sept. 1
2001.

Sec. 5.707. TRANSFERABI LI TY OF APPROPRI ATI ONS AND FUNDS DERI VED
FROM FEES. Notw t hstandi ng any | aw that provides specific purposes
for which a fund, account, or revenue source nay be used and expended
by the conm ssion and that restricts the use of revenues and bal ances
by the conm ssion, the comm ssion may transfer a percentage of
appropriations fromone appropriation itemto another appropriation
itemconsistent with the General Appropriations Act for any biennium
aut horizing the comm ssion to transfer a percentage of appropriations
fromone appropriation itemto another appropriation item The use
of funds in dedicated accounts under this section for purposes in
addition to those provided by statutes restricting their use may not
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exceed seven percent or $20 mllion, whichever is |ess, of
appropriations to the comm ssion in the General Appropriations Act
for any biennium A transfer of $500,000 or nore from one
appropriation itemto another appropriation itemunder this section
nmust be approved by the comm ssion at an open neeting subject to
Chapt er 551, Governnent Code.

Added by Acts 2001, 77th Leg., ch. 965, Sec. 3.03, eff. Sept. 1
2001.

Sec. 5.708. PERM T FEE EXEMPTI ON FOR CERTAI N RESEARCH PRQJECTS.
(a) In this section:
(1) "Institution of higher education"” has the nmeaning
assigned by Section 61.003, Education Code.
(2) "State agency" has the neaning assigned by Section
572.002, Governnent Code.
(b) If a permt issued by the commssion is required for a
research project by an institution of higher education or a state
agency, paynment of a fee is not required for the permt.

Added by Acts 2001, 77th Leg., ch. 965, Sec. 3.03, eff. Sept. 1
2001.

SUBCHAPTER Q PERFORMANCE- BASED REGULATI ON
Sec. 5.751. APPLICABILITY. This subchapter applies to prograns
under the jurisdiction of the conm ssion under Chapters 26, 27, and
32 of this code and Chapters 361, 375, 382, and 401, Health and
Safety Code. It does not apply to occupational |icensing prograns
under the jurisdiction of the comm ssion.

Added by Acts 2001, 77th Leg., ch. 965, Sec. 4.01, eff. Sept. 1
2001.
Amended by:
Acts 2011, 82nd Leg., R S., Ch. 1021 (H B. 2694), Sec. 4.01, eff.
Sept enber 1, 2011.

Sec. 5.752. DEFINITIONS. 1In this subchapter:
(1) "Applicable Iegal requirenent” nmeans an environnental
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law, regulation, permt, order, consent decree, or other requirenent.
(2) "lnnovative prograni neans:

(A) a program devel oped by the comm ssion under this
subchapter, Chapter 26 or 27 of this code, or Chapter 361, 382, or
401, Health and Safety Code, that provides incentives to a person in
return for benefits to the environnent that exceed benefits that
woul d result from conpliance with applicable | egal requirenments under
the comm ssion's jurisdiction;

(B) the flexible permt program adm nistered by the
commi ssi on under Chapter 382, Health and Safety Code;

(C the regulatory flexibility program adm ni stered by
t he conm ssion under Section 5.758; or

(D) a program established under Section 382.401, Health
and Safety Code, to encourage the use of alternative technol ogy for
detecting | eaks or em ssions of air contam nants.

(3) "Permt" includes a license, certificate, registration,
approval, permt by rule, standard permt, or other form of
aut hori zation issued by the comm ssion under this code or the Health
and Safety Code.

(4) "Region" neans a region of the conmmssion's field
operations division or that division's successor.

(5) "Strategically directed regulatory structure” neans a
programthat is designed to use innovative prograns to provide
maxi mum envi ronnent al benefit and to reward conpliance perfornmance.

Added by Acts 2001, 77th Leg., ch. 965, Sec. 4.01, eff. Sept. 1
2001.
Amended by:

Acts 2007, 80th Leg., RS., Ch. 870 (H B. 1526), Sec. 2, eff.
June 15, 2007.

Acts 2011, 82nd Leg., R S., Ch. 1021 (H B. 2694), Sec. 4.02, eff.
Sept enber 1, 2011.

Sec. 5.753. STANDARDS FOR EVALUATI NG AND USI NG COVPLI ANCE
H STORY. (a) Consistent with other |aw and the requirenents
necessary to maintain federal program authorization, the comm ssion
by rule shall 